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Court of Appeals of the District of Columbia 


No. 5865. | 

Lillie C. Pomeroy et al., Appellants, 

I 

vs. I 

David Burnet, Commissioner, &c. 


1 Docket No. 29664. 

I 

i 

Lillie C. Pomeroy, Geo. S. Pomeroy, Jr., Robert G. Bush- 
ong, Executors of the Estate of Geo. S. romerov, Peti¬ 
tioners, 

v. j 

Commissioner of Internal Revenue, Respondent. 

i 

i 

Appearances: j 

For Taxpayer: Robert M. Heth, Esq.; Morgan H. Beach, 
Esq.; Sam’l F. Beach, Esq. | 

For Comm’r: W. F. Gibbs, Esq.; A. H. Murray, Esq.; 
J. D. Foley, Esq.; H. D. Thomas, Esq. j 

Docket Entries . 

i 

Transferred to Mr. Goodrich 3/24/31. 

1927. j 

Jul. 14. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

44 15. Copy of petition served on General jCounsel. 

Sep. 12. Motion for extension to 11/12/27 to answer filed 

by General Counsel. j 

“ 13. Granted—both sides notified. | 

Nov. 14. Answer filed by General Counsel. 

4 4 16. Copy of answer served on taxpayer. General 

Calendar. ! 


1—5865a 
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1929. 

Feb. 12. Hearing set 3/28/29. 

Mar. 19. Motion for 30 days’ continuance filed by taxpayer. 
3/21/29 granted for hearing 4/29/29. 

Apr. 25. Motion for 30 days’continuance filed by taxpayer. 
4/26/29 granted for hearing 5/29/29. 

May 24. Motion for a continuance to the Fall Term, filed 
by taxpayer. 5/25/29 granted. 

Aug. 6. Hearing set 10/14/29. 

Oct. 12. Motion for continuance to 12/14/29 filed by tax¬ 
payer. 10/14/29 granted to 12/12/29. 

“ 14. Hearing held before Mr. Littleton on motion to 

continue—granted. 

Dec. 11. Motion for continuance to Feb. 12, 1930, filed by 
taxpayer. 12/12/29 granted. 

“ 12. Hearing held before Mr. Arundell on motion. 

Continued. 

1930. 

Feb. 10. Motion for continuance to 3/12/30 filed by tax¬ 
payer. 2/11/30 granted for hearing March 18, 
1930. 

Mar. 4. Motion for 60 days’ continuance filed by General 
Counsel. 3/6/30 granted—set for hearing 
5/19/30. 

Apr. 26. Motion for 30 days’ continuance filed by taxpayer. 
4/30/30 granted for Fall 1930. 

Aug. 15. Hearing set Oct. 8, 1930. 

Oct. 8. Hearing held before Mr. Phillips on merits. Sub¬ 
mitted. Stipulation of facts filed. Briefs due 
in 90 days. 

Dec. 11. Brief filed by General Counsel. 

2 


1931. 

Jan. 7. Motion for a continuance of 30 days to file brief, 
filed by taxpayer. 1/8/31 granted. 

Feb. 7. Motion for an extension of time to 3/1/31 to file 
brief filed by taxpayer. 2/10/31 granted. 

“ 28. Motion for an extension of 10 days to file brief 

filed by taxpayer. 3/2/31 granted. 

Mar. 12. Brief filed by taxpayer. 

Oct. 27. Findings of fact and opinion rendered, Edgar J. 

Goodrich, Div. 11. Judgment will be entered 
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1931. | 
pursuant to Rule 50. Mr. Murdock, Marquette, 
Smith, Sternhagen and Miss Matthews dissent. 

Dec. 19. Notice of settlement filed by General Counsel. 

u 22. Hearing set Jan. 13,1932 under Rule 50. 

1932. | 

Jan. 13. Consent to settlement filed by taxpayer. 

“ 13. Hearing had before Mr. Sternhagen on settlement 

under Rule 50. Not contested. Referred to 
Mr. Goodrich for decision. 

“ 15. Decision (order of redetermination)j entered, E. J. 

Goodrich, Div. 11. 

Jun. 29. Stipulation of venue filed. 

Jul. 11. Motion to fix amount of bond, filed by taxpaver. 

( 1 ) 

“ 12. Order fixing amount of bond in the amount of 

$185,000.00 filed. 

“ 14. Petition for review to Court of Appeals of D. C. 

with assignments of error, filed by taxpayer. 

“ 14. Proof of service filed. 

Sep. : 9. Motion for extension to 10/12/32 tp prepare and 
complete record filed by taxpayer. 

“ 9. Order enlarging time to Oct. 12, 1932 to prepare 

and transmit record, entered. 

Oct. 12. Notice of appearance of Mogan H. jBeach & Sam’l 
F. Beach as counsel filed. 

“ 12. Statement of evidence lodged. 

“ 12. Notice of lodgment of statement and of hearing 

Oct. 27,1932 to approve statement filed. 

“ 13. Notice of change of hearing date f^om Oct. 27 to 

Oct. 26, 1932. 

“ 25. Motion for extension to 11/9/32 filed by General 

Counsel. 11/7/32 granted. 

“ 26. Stipulation for extension of 60 dpys to prepare 

and deliver record, filed. 

Nov. 7. Agreed statement of evidence approved and or¬ 
dered filed. 

4 ‘ 9. Agreed praecipe filed—proof of service thereon. 
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3 U. S. Board of Tax Appeals. Filed July 14, 1927. 

United States Board of Tax Appeals. 

Docket No. 29664. 

Lillie C. Pomeroy, George S. Pomeroy, Jr., Robert G. 
Bushong, Executors of the Estate of George S. Pomeroy, 
Petitioners, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above-named taxpayers hereby appeal from the de¬ 
termination of the Commissioner of Internal Revenue, as 
set forth in his deficiency letter (IT :PA:PYA-60D: WSL.) 
dated May 16, 1927, and as the basis of their appeal, sets 
forth the following: 

Jurisdiction of the Board. 

1. The taxpayers are citizens of the United States and 
residents of the City of Reading, Pennsylvania, business 
address 526 Court Street, Reading, Pennsylvania. 

2. The deficiency letter (a copy of which is attached) 
was mailed to the taxpayers on May 16, 1927, and states a 
deficiency of One Hundred Sixteen Thousand, One Hundred 
Sixty-eight and 92/100 Dollars ($116,168.92). 

3. The taxes in controversy are income and profits 

4 taxes for the calendar years 1922, 1923 and 1924 and 
are more than Ten Thousand Dollars ($10,000.00), 

to-wit: One Hundred Six Thousand, Two Hundred Thirty- 
four and 92/100 Dollars ($106,234.92) for the calendar year 
1922; Nine Thousand, Nine Hundred Eight and 39/100 
Dollars ($9,908.39) for the calendar year 1923 and Twenty- 
five and 61/100 Dollars ($25.61) for the calendar year 1924. 

Assignment of Error. 

4. The determination 6f tax contained in said deficiency 
letter is based upon the following errors: 

(a) The failure of the Commissioner to obtain a true and 
accurate audit of the books of account of the firm of Dives, 
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Pomeroy and Stewart, located at Sixth and Penn Streets, 
Reading, Pennsylvania. 

(b) The failure of the Commissioner to determine the 
true and lawful individual liability of Josi^h Dives and 
George S. Pomeroy, the co-partners, comprising the said 
firm of Dives, Pomeroy, and Stewart, for sucjh deficiency in 
tax as may be found to be lawfully due and tinpaid. 

Statement of Facts and Propositions pf Law. 

i 

Owing to the volume of data which has td> be examined 
and analyzed, it is impossible, before the expiration of the 
sixty day period in which the instant taxpayers are obliged 
to file this petition, to accurately prejsent the facts 

5 upon which they rely as the basis of their appeal or 
the propositions of law in support of the same. For 

this reason, a supplemental petition will be filed, in which 
all facts and propositions of law, upon which the taxpayers 
rely or offer in support of their appeal, will be fully set 
forth. 

Wherefore the taxpayers respectfully ppray that this 
Board may hear and determine their appeal] 

R. M. HETH, 
Counsel for Taxpayers . 

Wilkins Building, Washington, D. C. ! 

State of Pennsylvania, 

County of Berks, ss: 

Lillie C. Pomeroy, George S. Pomeroy, Jr., and Robert G. 
Bushong, being duly sworn, say that they are |the Executors 
of the Estate of George S. Pomeroy, Sr., the taxpayers 
named in the foregoing petition, and as such, are duly au¬ 
thorized to verify the foregoing petition, and are familiar 
with the statements therein contained, and that the facts 
therein stated are true. 

(Signed) LILLIE C. POMEROY, 

GEORGE S. POMEROY, Jr. 
ROBERT G. BUSHONG. 

i 

Subscribed and sworn to before me this 13th day 

6 of July, 1927. 

(Signed) JOHN P. BREEN, 

[notarial seal.] Notary Public . 
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7 Copy. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

IT :PA :PYA-60D. WSL. 

Mr. Robert G. Bushong, 

Executor Estate of George S. Pomeroy, 

526 Court Street, 

Reading, Pennsylvania. 

Sir: 

The determination of the income tax liability of George 
S. Pomeroy, deceased, for the years 1922 to 1925 inclusive, 
as set forth in office letter dated December 13, 1926, dis¬ 
closed an aggregate deficiency in tax of $116,168.92 for the 
years 1922, 1923 and 1924. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the 
date of mailing of this letter within which to file a petition 
for the redetermination of this deficiency. Any such peti¬ 
tion must be addressed to the United States Board of Tax 
Appeals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 60-day period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed 
a petition and an assessment in accordance with the final 
decision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. No claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax 
Appeals on the inclosed Form A, and forward it to the 
Commissioner of Internal Revenue, Washington, D. C., for 
the attention of IT:PA:PYA-60D-WSL. In the event that 
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you acquiesce in a part of the determination, the 

8 waiver should be executed with respedt to the items 
to which you agree. 

Respectfully, 

D. H. BLAIR, 

Commissioner, 
By C. R. N^SH, 
Assistant to the Commissioner . 

Inclosures: Statement, Form A, Form 882 l 

Form 7861—Revised Mar., 1926. 

9 Statement . 

IT :PA :PYA-60D. WSL. ! 

| 

In re Mr. Robert G. Bushong, Executor Estate of George S. 
Pomeroy, 526 Court Street, Reading, Pennsylvania. 


May 16, 1927. 


Year. 

1922 (Waiver) 

1923 . 

1924 . 

1925 . 


Deficiency. 

$106,234.92 

9,908.39 

25.61 


Total.L. $116,168.92 

The audit as made by the examining officer in his report 
submitted to this office under date of Octobejr 30, 1926, dis¬ 
closing the deficiency in tax shown abovej has been re¬ 
viewed and approved. 

The penalty for negligence amounting to $5,807.17 for 
the years 1922 and 1923 as set forth in office letter of De- 
cember 13, 1926, has been eliminated. 

Inasmuch as the request for determination of the income 
tax liability within a year was perfected May 17, 1926, it 
is necessary to issue a formal notice of the deficiency at 
this time, without further consideration of the protest. 

Pavment of the tax should not be made until a bill is 
* 

received from the Collector of Internal Revenue for your 
district, and remittance should then be made to him. 









8 


LILLIE C. POMEROY ET AL. VS. 


10 [Stamp:] Filed Nov. 14,1927. United States Board 

of Tax Appeals. ‘ 

United States Board of Tax Appeals. 

Docket No. 29664. 

Lillie C. Pomeroy, George S. Pomeroy, Jr., Robert G. 
Bushong, Executors of the Estate of George S. Pomeroy, 
Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer . 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition of this taxpayer, admits and 
denies as follows. 

1. Admits the allegations of paragraph 1 of the petition, 
but denies generally and specifically each and every other 
allegation in said petition. 

Wherefore it is prayed that the taxpayer’s appeal be 
denied. 

(Signed) C. M. CHAREST, 

General Counsel , 
i Bureau of Internal Revenue. 

Of Counsel: 

ALVA C. BAIRD, 

A. H. WILLEY, 

Special Attorneys , 

Bureau of Internal Revenue. 

11-14-27. 

11 A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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’ I 

i 
| 

24 B. T. . | 

United States Board of Tax Appeals. 

Docket No. 29664. 

. i 

Lillie C. Pomeroy, George S. Pomeroy, Jr., Robert G. 
Bushong, Executors of the Estate of George S. Pomeroy, 
Petitioners, 

v. I 

Commissioner of Internal Revenue, Respondent. 
Promulgated October 27, 1931. 

Earnings of partnership business accumulated from date 
of death of one partner to date of settlement bf his interest 
in partnership, divided and included in incorqe of surviving 
partner on basis of agreement subsequently made between 
surviving partner and representatives of deceased part¬ 
ner’s estate. 

i 

j 

R. M. Heth , Esq ., for the petitioners. 

John D. Foley, Esq., for the respondent. 

This proceeding relates to the income-tax liability of the 
petitioners, as executors of the estate <^f George S. 
Pomeroy, deceased, upon income received by j said Pomeroy 
during his lifetime. Deficiencies are asserted as follows: 

1922 .! $106,234.92 

1923 .J. . 9,908.39 

1924 .j.. 25.61 

Petitioners admit as correct the deficiency asserted for 
the year 1924. [ 

The sole issue is as to the correct allocation between 
Pomeroy and the estate of Josiah Dives of the net profits 
derived from the operation of a business conducted under 
the name of Dives, Pomeroy & Stewart fdr the periods 
September 21, to December 31, 1922, and January 1, to 
June 30, 1923. The case was submitted upoiji a long stipu¬ 
lation of facts, containing various exhibits, from which we 
make the following findings of fact. 
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12 Findings of Fact . 

For many years prior to September 21, 1922, there ex¬ 
isted a partnership composed of Josiah Dives and George 
S. Pomeroy, which, under the name of Dives, Pomeroy & 
Stewart, conducted department stores in Reading, Harris¬ 
burg, Pottsville and Pottstown, Pennsylvania. The part¬ 
ners shared equally in the profits of the partnership. For 
the purposes of this case, the accounting period for the 
partnership and for each of said partners individually was 
on the cash and calendar vear basis. 

On September 21, 1922, said Josiah Dives died, testate. 
By his will, after various specific bequests, he left one- 
third of his estate to his wife for life and two-thirds in 
equal shares to his sons, Edward J. and Arthur M. Dives, 
together with the reversionary interest in the one-third be¬ 
queathed to their mother. Clause 8 of said will read as 
follows: 

Eighth . While my interest in the business of Dives, 
Pomeroy & Stewart will upon my death be subject to set¬ 
tlement and adjustment under the terms of the partner¬ 
ship agreement existing between my partner and myself, 
vet in order to enable my executors to take all necessary 
action and to secure a satisfactory administration of my 
estate, I authorize and empower my executors to sell trans¬ 
fer & convey any personal, mixed or real property and 
estate which they may find it necessary or prudent to con¬ 
vey for payments of debts or legacies or the proper set¬ 
tlement & distribution of my estate. 

Thereafter said Edward and Arthur Dives duly qualified 
as executors of the will of their father. 

On September 13, 1925, said George S. Pomeroy died, 
whereupon Lillie C. Pomeroy, George S. Pomeroy, Jr., and 
Robert G. Bushong, the petitioners herein, duly qualified 
as the executors of his estate. 

The agreement of partnership referred to in clause 8 of 
Dives’ will was a contract of March 30, 1903, between him¬ 
self and Pomeroy, which was intended to provide for the 
continuation and operation of the business of the 

13 partnership in the event either of the partners 
should die, and for the settlement of the interest 
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of the deceased partner. As recited, its primary object 
was to give the survivor “a controlling interest in the busi¬ 
ness” but at the same time to “ preserve the equities of 
the decedent so far as the same can be provided for with¬ 
out in any way hampering the survivor.” The partners 
agreed: 

1st. That should the decedent’s representatives be will¬ 
ing to sell, the survivor should pay for the business, ex¬ 
clusive of the real-estate, an amount not less than that of 
which I2V2 per cent should be equal to tijte annual net 
profit of the business for the past five yearsj, as shown by 
the semi-annual inventories for that period. 

2nd. That the amount each had in the business should 
be ascertained by crediting to the account of each a pro rata 
share of the profits earned from the date o£ the last pre¬ 
ceding inventory to the death of either partner. 

3rd. That if no agreement to purchase by the survivor 
could be reached between him and representatives of the 
decedent, and if no agreement for the joint ownership and 
continuation of the business could be reached by the par¬ 
ties, then the survivor should have the right jto incorporate 
the business and issue stock to its value, ascertained by 
the method above provided. 

4th. That if the business were incorporate^!, the survivor 
might buv preferred or common stock or both to the value 
of $30,000, the remainder of the stock to be divided equally 
for sale to the survivor and to decedent’s representatives; 
that the stock of the corporation should consist of an issue 
of 5 per cent cumulative preferred and an! equal amount 
of common, both classes to have equal votiiig power; that 
decedent’s representatives might take all tlieir interest in 
preferred stock if they so desired but shojild not be re¬ 
quired to take more than half their interest! in such stock 
if they desired to hold common stock also. 

5th. That whoever succeeded to the business should be 
entitled to occupy all real estate for a peripd of 10 years 
at an annual rental of 8 per cent of the cost value thereof 
as shown by the books, either party havinjg the right in 
the meantime to buy the other’s interest in the real estate, 
or to sell his own interest therein to any ope else, subject 
to said occupancy. 
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6th. That the agreement “ shall be binding upon both 
or either of us, our heirs, executors and administrators, 
any will, agreement or contract either of us may have or 
make to the contrary notwithstanding.” 

14 Under date of April 7, 1903, a supplemental agree¬ 
ment was entered into by Dives and Pomeroy which 

set out various computations in explanation and illustra¬ 
tion of the terms of the original contract. Except as show¬ 
ing what the parties had in mind as to the method of com¬ 
puting the value of the business and their respective shares 
thereof, this supplemental agreement is here is immaterial. 
A second supplemental agreement was entered into on Sep¬ 
tember 13, 1911, effecting some minor changes in the origi¬ 
nal agreement of March 30, 1903 (winch was otherwise 
fully reaffirmed), of which the most important provided 
for a change in the classes and privileges of the stock of 
the prospective corporation. 

As of December 30, 1911, adjusting entries were made 
on the partnership books to further explain the desires 
of the partners as to the methods of making computations 
under their original agreement, particularly as to the 
values of the several parcels of real estate owned and used 
by the partnership. 

Following Dives’ death, his sons, as executors of his 
will, entered into a contract with Pomeroy under date of 
April 23, 1923, the terms of which were consummated and 
became operative with full force and effect on July 2, 1923. 
This agreement recited that Pomeroy was the surviving 
member of the partnership which w T as terminated by Dives’ 
death; that Edward and Arthur Dives were empowered 
by clause 8 of Dives’ will, and by the fact that individually 
they were the residuary legatees thereunder, to enter into 
the same; and that all prior contracts, expressly 

15 mentioning that of March 30, 1903, and the supple¬ 
ments thereto, should be superseded and become null 

and void upon the execution hereof. It set out further: 

1. That Pomeroy should cause to be organized a corpo¬ 
ration, duly empowered to engage in the business conducted 
by the partnership with a capitalization of $6,000,000, di¬ 
vided into shares having a par value of $100 each, of which 
$3,750,000 or 37,500 shares should be 6 per cent cumula- 
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tive first preferred stock, to be redeemed jover a period 
of 25 years, or earlier at the option of the company, from 
a sinking fund provided for that purpose. |Full provision 
was made against all possible contingencies to secure the 
payment of the dividends on and the redemption of this 
stock, and upon default thereof said stock jwouid become 
entitled to vote and the owners thereof could take over 
the company. The balance of the authorized capital was 
to be issued as junior preferred or common jstock. 

2. That the executors grant, bargain and sell, etc., to 
Pomeroy 4 ‘all the right, title and interest o^ Josiah Dives 
in the partnership between himself and Poiheroy” includ¬ 
ing all assets, real and personal, of every description and 
wheresoever located, excepting 

a. Land & buildings located at Millmont apd used in con¬ 

nection with the operation of the Chantrell Hardware & 
Tool Co. | 

b. All indebtedness owned by Chantrell Hdw. & Tool Co. 
to the partnership. 

c. All stock held by the partnership of j the Chantrell 
Hdw. & Tool Co. 

d. (Clause 8.) An amount of money which shall be paid 
to the executors, said amount to be ascertained by taking 
six per cent (6%) of $3,750,000 from the dat^ of the death 
of Josiah Dives on September 21, 1922, tb the date of 
settlement, less the sum of $40,000.00 which the executors 
agree to pay the survivor as compensation as liquidating 
trustee and as salary for conducting the partnership busi¬ 
ness from September 21, 1922, to the date |of settlement, 
which said amount shall be paid to the executors in full 
settlement of any claim they may have for profits accrued 
on the partnership business from the date of| death of said 

Josiah Dives. j 

16 3. That as payment for the transfer of Dives’inter¬ 

est in the partnership as above set but, Pomeroy 
should cause the corporation to issue to the executors the 
37,500 shares of 1st preferred stock aboye described; 
should join in conveying to the Chantrell Hardware & 
Tool Company the land and buildings at Millmont used 
in connection with its buildings; should join in forgiving 
to said company the indebtedness against it held by the 
partnership; and should transfer to the executors the 
capital stock of said company held by the partnership. 
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4. That Pomeroy should bear all expenses in connection 
with the organization of; the corporation and transfer to 
it of the partnership assets; that he should transfer to 
the corporation all his own interest in the partnership 
and accept as payment therefor junior preferred or com¬ 
mon stock of the corporation. 

5. That the corporation assume all liabilities of the part¬ 
nership, including its Federal tax liabilities. 

This, in effect, was the settlement between Pomeroy and 
the Dives’ estate, whereby the claims of both parties to 
the partnership assets were terminated. It was not in 
accord with the contract of March 30, 1903, existing at 
the time if Dives’ death. 

Following Dives’ death, Pomeroy filed timely income- 
tax returns in the name of the partnership, one showing 
the income of the partnership from January 1 to Septem¬ 
ber 20, 1922, another covering the period from Septem¬ 
ber 20, to December 31* 1922, and a third covering the 
period from January 1, to June 30, 1923. These returns 
divided the income of the business equally between Pom¬ 
eroy and the Dives estate. The correct net income of 
the business carried on in the partnership name for these 
periods is as follows: 

Period January 1 to September 20, 1922 (Loss) $5,287.69 


“ September 20, to Dec. 31, 1922. 361,447.54 

“ January 1 June 30, 1923. 191,223.93 


17 No part of this income of the business was paid 
as income to the Dives estate, but the executors 
were permitted to make certain withdrawals and were 
credited with certain amounts as reflected in the book 
account of the estate as follows: 
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Estate of J. Dives, Deceased, in Account yith Dives, 

Pomeroy & Stewart. 


By interest Sept. 21, 1922, to July 2, 1923, p^r 


agreement . 


176,250.00 


To withdrawals: 

1922, Sept. 21st to 30th 

October . 

November . 

December . 

1923, January . 

February . 

March . 

April 26th . 


Account of Edward J. Dives. 

“ “ Arthur M. Dives. 

One half share of compensation to 
George S. Pomeroy. 


651.35 
7,426.43 
5,852.55 
27,970il 
13,744.^7 
21,731.36 
2,411.68 
10,317.Q0 

_i_ 

90,105.95 

12,893.^8 

85.70 

i 

j 

40,000.00 


143,085.53 

33,164.47 


These advances and credits were taken into account in 
the final settlement between the parties un[ler this con¬ 
tract. 

Respondent has allocated net income of t\{e business to 
Pomeroy as follows: 

Period Jan. 1 to Sept. 20, 1922.(Los$) $3,875.06 

“ Sept. 20 to Dec. 31, 1922.j. 309,490.66 

“ Jan. 1 to June 30, 1923.j. 105,302.37 

i 

The net worth of the Chantrell Hardware j& Tool Com¬ 
pany on December 31, 1922, was $296,038.49. j The amount 
of indebtedness due by this company to DiVes, Pomeroy 
& Stewart is not disclosed. 

18 The entire stipulation of facts agreed to by the 
parties, together with the various exhibits thereto 
attached, is made a part of our findings by reference. 
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Opinion . 

Goodrich : 

The net income of the business conducted under the 
name of Dives, Pomeroy & Stewart for the period from 
September 21, 1922, the date of Dives’ death, to June 30, 
1923, the closing business day before the agreement be¬ 
tween Pomeroy and the executors of Dives’ estate be¬ 
came effective, was $552,671.47. We are asked to make 
an allocation of these earnings between the estate of the 
deceased partner and the survivor, not for the purpose of 
distributing the money, but to fix the basis upon which 
the tax liability resulting from the receipt, or the right 
to receive the money may be determined. 

Petitioners contend that these earnings should be di¬ 
vided equally between these parties for the reason that 
a partnership, with division of the earnings thereof upon 
an equal basis, existed between them during this period. 
In support of this contention it is urged that the agree¬ 
ment of March 30, 1903, discloses an intention that the 
business should be continued as an equal partnership until 
a settlement of the interest of the deceased partner could 
be effected by one of the methods set forth therein; that 
respondent is bound by statements made in the reports of 
his revenue agents treating the business as a partnership 
during this period and stating that it terminated upon the 
operation of the agreement of April 23, 1923; and that 
Heilman v. United States , 70 Ct. Cls. 498, is controlling 
of the case at bar and requires that the tax returns filed 
by Pomeroy reporting the business during this period 
upon the basis of an equal partnership must be accepted 
as correct. 

19 With this contention we cannot agree. The part¬ 
nership between Dives and Pomeroy was terminated 
by Dives’ death. The contract of March 30, 1903, provided 
various methods by which a settlement of his interest in 
the partnership might be effected, but as to the division of 
earnings between the date of death and the date of settle¬ 
ment it was silent. While the agreement contained no 
express provision permitting the survivor to continue the 
business after the death of his partner, the implication was 
that the business should be continued until the deceased’s 
interest could be settled, since it was stated that one of the 
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purposes of the contract was to obviate “interruption to 
business”. But the fact that the operation V as to he con¬ 
tinued does not mean that the division of earnings should 
continue on the same basis as before. The Agreement con- 
tains no provision entitling the estate of the decedent to a 
portion of the profits during the period from his death to 
the settlement of his interest. At the time the agreement 
was reached, the partners easily could have provided for 
the distribution of profits during this period, but they did 
not do so. We cannot now write into the contract such a 
provision for them, nor can we, by inference, set up a part¬ 
nership between the survivor and the estate of the deceased 
partner when the contract failed expressly so! to do. As we 
read that agreement, it is purely a contract fbr the acquisi¬ 
tion by the survivor of the interest of his deceased partner, 
giving a choice of terms, conditions and methods of acqui¬ 
sition, and we find therein nothing to show that the parties 
intended that earnings subsequent to the death of one part¬ 
ner should be divided upon an equal basis, as petitioners 
contend. Moreover, that contract was expressly nullified 
by the agreement of April 23,1923. j 
20 We attach no importance to petitioner’s argument 
that the statements made in the revenue agent’s 
report relative to the termination of the partnership are 
controlling of this case. The rule that the Conclusions of 
law of the revenue agent are in nowise binding upon re¬ 
spondent or upon this Board is too well established to merit 
citation or further discussion. 

Petitioners’ position is not sustained by tjie opinion of 
Heilman v. United States, supra . In that casC the Commis¬ 
sioner of Internal Bevenue sought to change; the amounts 
chargeable as distributable income to the various members 
of a partnership from that disclosed by thC partnership 
books and the tax returns on the ground that, fn the case of 
one partner, the amount so disclosed was in Cxcess of the 
percentage to which that partner was entitled under the 
partnership agreement. The discrepancy npt being ex¬ 
plained by the evidence, the court held that his distribut¬ 
able share had been shown by the best evidence available 
and refused to deviate from the amounts reflected by the 
books and tax returns of the partnership. We have no 
such question in the case at bar. 

2—5865 a 
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There is no question but that the Dives estate had the 
right to some share of these earnings. It was entitled to 
an accounting, and a distribution of the partnership assets 
and earnings, and could have obtained the same in a court 
of equity had the parties been unable to agree upon a rea¬ 
sonable basis of division. But here the parties did agree 
upon such a division. We have no doubt that the court 
would be guided by an agreement between the parties and 
that, if the parties themselves were satisfied therewith, 
equity would be satisfied. We ask no better guide for our¬ 
selves in the solution of the problem before us. The con¬ 
tract of April 23, 1923, clearly provides, inter alia, (1) that 
Pomeroy is to be paid $40,000 as compensation for 
21 his services as liquidating trustee and for conduct¬ 
ing the business from the date of Dives’ death to the 
date of settlement and (2) that $176,250 is to be paid to the 
Dives estate “in full settlement of any claim * * * for 

profits accrued on the partnership business from the date 
of the death of said Josiah Dives.” These items we regard 
as separate and distinct, believing that the language used 
indicates merely the method of payment and not that the 
former serves to reduce the amount of the latter. We see 
no reason for disturbing the division of profits which the 
parties themselves have made and carried out. Except for 
this $176,250, the profits accruing to the business during 
the period intervening between Dives ’ death and the settle¬ 
ment under the contract remained in the business, which 
was taken over by the corporation, controlled by Pomeroy. 
The transfer to the Dives estate of the stock of the Chan- 
trell Hardware & Tool Company, the real estate used by 
that company, and the indebtedness of that company to the 
partnership, was a partial payment of the purchase price 
of the Dives interest. We are not here concerned with the 
price paid for Dives’ interest in the business. 

In accordance with our conclusions, the profits earned by 
the business during the periods September 20 to December 
31, 1922, and January 1 to June 30, 1923, should be taxed 
to Pomeroy, except $176,250 thereof, which should be 
allocated to and deducted from the earnings during each of 
said periods in accordance with the ratio of earnings of 
said periods. 

Respondent, in his brief, urges that Pomeroy’s taxable 
income be increased in the amounts of $51,316.88 for the 
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period September 20 to December 31, 1922, aid $84,933.12 
for the period January 1 to June 30, 1923, on the ground 
that these amounts are interest, determined under 

22 clause 8 of the contract of April 23, 192&, and repre¬ 
sented, not Dives’ share of the profits! of the busi¬ 
ness, but a part of the purchase price of the Dives interest 
therein, and are therefore not deductible froifi Pomeroy’s 
income under the authority of Willard C. Hill et al., 14 
B. T. A. 572. While we fully recognize the principle of that 
case, we think it is not here applicable. In thfe case at bar 
the computation of interest on the sum of $3,7^0,000 served 
merely as a method of determining the portion of accumu¬ 
lated earnings to be paid the Dives estate. The amount of 
$176,250 was not interest, nor a part of the purchase price 
of Dives’ share of the partnership assets, but it was that 
portion of the accumulated earnings to whiclji the parties 
agreed the estate was entitled. 

Petitioners point out that by the deficiency notice Pome¬ 
roy is twice taxed upon the item of $40,000 paid him as com¬ 
pensation for his services ajs liquidating trikstee and as 
salary for conducting the business during the period inter¬ 
vening between Dives’ death and the settlement of his inter¬ 
est, since it is included in the profits of the business allocated 
to him and again included in his “salaries, faages, etc.,” 
which are a part of his gross income. This error should be 
corrected. 

Reviewed by the Board. 

Judgment will be entered pursuant to Rule 50. 

23 Murdock, dissenting: 

The prevailing opinion holds that the Poijneroy estate 
is liable for tax on some income, but it does not dis¬ 
close whether it holds that that income represents Pome¬ 
roy’s distributive share of the income of a partnership, or 
his share of the income of a joint venture. The opinion per¬ 
mits the amount of taxable income for each ye£r to be fixed 
retroactively by an agreement of the parties. This agree¬ 
ment was not intended to settle the rights of the parties to 
income as of the end of each year in questiop, but was a 
complete adjustment of their rights in the business. In my 
judgment, Pomeroy’s tax liability for each yqar should be 
determined on the basis of and is fixed by his rights at the 
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end of that year, and does not depend upon any subsequent 
agreement of the parties. The parties may give up certain 
rights under a subsequent agreement, but they can not 
retroactively change their tax liability. 

Marquette, Smith, and Sternhagen agree with this dis¬ 
sent. 

Matthews, dissenting: 

The partners shared equally in the partnership profits, 
notwithstanding the fact that Dives’ interest in the business 
was greater than Pomeroy’s. In 1903, Dives’ interest was 
$522,046.94 and Pomeroy’s interest $444,552.99. At the 
death of Dives, his interest (net worth) in the business, as 
reflected on the books, was $2,697,499.47, while Pomeroy’s 
interest (net worth) was $2,176,511.07, a difference of more 
than $500,000. These figures are taken from the exhibits 
which were attached to the stipulation and made a part of 
the findings of fact by reference. 

Dives’ interest passed to his estate on his death, and from 
that date until the settlement on June 30, 1923, the estate 
was entitled at least to the same proportion of profits of the 
business as Dives would have been entitled to had 
24 he lived, namely, one-half of the income arising from 
the business. Th6 fact that the executors did not 
withdraw one-half of the profits or that one-half was not 
actually distributed to such executors, does not alter the 
situation. The earnings of the estate’s share were construc¬ 
tively received by the executors. Pomeroy had also con- 
tructively received his share, although we do not know 
whether he drew it out of the business or not. That Pome¬ 
roy and the Dives’ estate were each entitled to one-half the 
profits in the business is evidenced by the fact that Pome¬ 
roy so treated the income in partnership returns filed for 
the periods involved between the death of Dives and the 
settlement of the estate. I do not think it necessary to de¬ 
termine the legal term to apply to the relation between 
Pomeroy and the Dives’ estate during the period subse¬ 
quent to Dives’ death. Neither is it necessary to determine 
whether Pomeroy was required to file a return of the income 
of the business on a partnership form or on a fiduciary 
form in order to determine the issue in this case, which 
is, how much of the earnings of the business subsequent to 
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Dives’ death and prior to the transfer of t)ie business to 
the corporation are taxable to Pomeroy. The earnings of 
the business during this period belonged to the owners, 
Pomeroy and the Dives’ estate, and I think that a division 
of the earnings in the same proportion that they were dis¬ 
tributed prior to the death of Dives, is all that the executors 
of Dives could have demanded, notwithstanding the fact 
that Dives’ interest was greater than Ponleroy’s. Pom¬ 
eroy could certainly have demanded no mor4 than one-half 
the earnings. 

At the time of the settlement effected on July 2,1923, the 
Dives’ estate had the right to a certain portion of the assets 
and also a claim for the profits earned on that interest 
subsequent to Dives’ death. The claiip of the estate 
25 for the profits accrued on the estate’s interest was 
settled for $176,250, an amount of money equal to 6 
per cent of $3,750,000 from the date of deaf:h of Dives to 
the date of settlement, and this amount of inoney was ex¬ 
cluded from the assets of the partnership which both the 
Dives’ estate and Pomeroy joined in conveying to the corpo¬ 
ration. I see nothing in the fact that the estate’s claim for 
its share of the profits earned between the date of death 
of Dives and the date of settlement was, under the circum¬ 
stances, settled for a less amount than one-half the actual 
earnings of the period, to justify the conclusion that at the 
time the income accrued the Dives’ estate had no claim to 
more than the amount subsequently agreed fipon in settle¬ 
ment. The very language used in the agreement of settle¬ 
ment justifies the inference that the Dives, estate had a 
claim for more than the amount agreed upoiji in settlement 
of the claim— 4 ‘which said amount shall be paid to the ex¬ 
ecutors in full settlement of any claim they may have for 
profits accrued on the partnership business from the date 
of death of Josiah Dives”. 

In my opinion, therefore, Pomeroy should not be taxed 
on more than one-half the earnings of the business during 
the period involved. 
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26 United States Board of Tax Appeals. 

Docket No. 29664. 

Lillie C. Pomeroy et al., Executors of Estate of George S. 

Pomeroy, Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision . 

(Order of Redetermination.) 

Pursuant to findings of fact and opinion herein promul¬ 
gated October 27, 1931, and directing that the deficiency be 
determined and decision entered under Rule 50, respondent, 
on December 19,1931, filed a proposed determination of de¬ 
ficiency and notice thereof, which were duly served upon 
petitioner; and petitioner having filed, on January 13,1932, 
notice of acquiescence to said proposed determination, it is 

Ordered and decided that there are deficiencies in tax for 
the years 1922 and 1924 in the amounts of $106,234.92 and 
$25.81, respectively; and it is 

Further ordered and decided that there is no deficiency 
in tax for the year 1923; and it is 

Further ordered and decided that there has been an over- 
pavment of tax in respect of the year 1923 in the amount 
of $7,491.61. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) , EDGAR J. GOODRICH, 

Member United States Board of Tax Appeals . 

Entered January 15, 1932. 
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27 U. S. Board of Tax Appeals. Filed June 29, 1932. 

United States Board of Tax Appeals. 

Docket No. 29664. 

i 

i 

i 

Lillie G. Pomeroy, George S. Pomeroy, Robert G. Bush- 
ong, Executors of the Estate of George S. Pomeroy, Peti¬ 
tioners, 

v. 

i 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 

It is hereby stipulated and agreed by and between the 
parties to the above-entitled cause, by their respective at¬ 
torneys, that the decision of the United States Board of 
Tax Appeals in this cause, dated January fifteenth 1932, 
and redetermining deficiency in income taxes against the 
above-named petitioners, for the calendar year 1922, in the 
amount of One Hundred Six Thousand, Tpro Hundred 
Thirty Four, and 92/100 ($106,234.92) Dollaiis, and rede¬ 
termining an over assessment in income taxe^ in favor of 
the above-named petitioners for the calendar year 1923 in 
the amount of Seven Thousand Four Hundred Ninety-one 
and 61/100 ($7,491.61) Dollars may be reviewed by the 
Court of Appeals of the District of Columbia. 

This agreement is made under and pursuant to the pro¬ 
vision of Section 1002 (d) of the Revenue Act of 1926. 

(Signed) R. M. HETII, 

Attorney for Petitioners . 

(Signed) C. M. CHAREST, 

General Counsel, 

Bureau of Internal Revenue , 

Attorney for Respondent. 

i 

i 

Dated 29th day of June, 1932. j 




24 


T iTT iT iTR C. POMEROY ET AL. VS. 


28 U. S. Board of Tax Appeals. Filed July 14, 1932. 

United States Board of Tax Appeals. 

Docket No. 29664. 

Lillie C. Pomeroy, George S. Pomeroy, Jr., Robert G. 
Bushong, Executors of the Estate of George S. Pomeroy, 
Petitioners, 

vs. 

Commissioner of Internal Revenue, Respondents. 

Petition for Review . 

To the Honorable Judges of the Court of Appeals of the 
District of Columbia: 

The petitioners are aggrieved by a decision of the United 
States Board of Tax Appeals, rendered against them on 
January 15, 1932, in the case of Lillie C. Pomeroy, George 
S. Pomeroy, Jr., and Robert G. Bushong, executors of the 
estate of George S. Pomeroy, petitioners, vs. Commis¬ 
sioner of Internal Revenue, No. 29,664, on the docket of the 
Board, and respectfully submit their petition for review 
thereof by the Court of Appeals of the District of Colum¬ 
bia, the parties having agreed that the review shall be in 
this court, as evidenced by stipulation filed with the Clerk 
of the Board. 

The petitioners, at the time of the filing this petition, 
are, and have for a considerable time prior thereto, 

29 been citizens of the United States and residents of 
the City of Reading, State of Pennsylvania. 

The controversy before the United States Board of Tax 
Appeals, so far as here pertinent, concerns the propriety of 
the failure and refusal by the Commissioner of the Internal 
Revenue to correctly allocate between petitioners and the 
estate of Josiah Dives in the matter of the net profits de¬ 
rived from the operation of the business conducted under 
the names of Dives, Pomeroy & Stuart, for the periods from 
September 21, to December 31, 1922, and January 1, to 
June 30, 1932. 
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Statement of the Case. 

1. For many years prior to September 21, 1922, there 
existed a partnership composed of Josiah Divbs and George 
S. Pomeroy, which, under the name of Dives, Pomeroy and 
Stuart, conducted department stores in Eealding, Harris¬ 
burg, Pottsville, and Pottstown, Pennsylvania The afore¬ 
said members of the partnership were equal partners, shar¬ 
ing equally in the profits of the partnership, and the ac¬ 
counting period for the partnership and for each of said 
partners individually was on the cash receipts and disburse¬ 
ments and calendar year basis. 

2. On September 21,1922, said Josiah Divep died testate. 
By his will, he left one-third of his estate to| his wife, for 
life, and two-thirds in equal shares to his two Isons, Edward 
J. and Arthur M. Dives, together with a reversionary in¬ 
terest in the one-third bequeathed to their mother. 

30 The said sons duly qualified as the executors of their 
father’s estate. Clause Eight of said will reads, as 
follows: 

“Eighth. While my interest in the business of Dives, 
Pomeroy and Stuart, will upon my death be Subject to set¬ 
tlement and adjustment under the terms of thb partnership 
agreement existing between my partner and ^nyself, yet in 
order to enable my executors to take all necessary action 
and to secure a satisfactory administration of my estate, I 
authorize and empower my executors to sell, [transfer, and 
convey my personal, mixed, or real property and estate 
which they may find it necessary or prudent ):o convey for 
payments of debts, or legacies, or the propfer settlement 
and distribution of my estate.” 

I 

3. Under date of March 30, 1903, said Josiah Dives and 
George S. Pomeroy had entered into an agreement of part¬ 
nership ; the pertinent provisions of said agreement to the 
questions at issue herein are, as follows: 

i 

* * that we now enter into an agreement the 

primary object of which is to give the survivor controlling 
interest in the business in the event that either of us should 
die or become incapacitated during the continuance of the 
partnership now existing, and by which we are doing busi¬ 
ness under the firm name of Dives, Pomeroy hnd Stuart.” 
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“ While we each of us desire that the survivor shall have 
a controlling interest, we also wish to preserve the equities 
of the decedent as far as the same can be provided for with¬ 
out in any way hampering the survivor.” 

“With these desires in view, we, therefore, enter into 
this agreement which shall be binding upon either of our 
estates in the event of the death of one or the other of us.” 

“We agree that should the representatives of the dece¬ 
dent be willing to sell, that interest in the business to the 
survivor he, the survivor shall pay for the whole business 

# * * yy 

• 

31 Said agreement then sets forth certain detailed pro¬ 
visions as to the method which should be used in ar¬ 
riving at the price which should be paid for the deceased 
partner’s share in the business, but since the representa¬ 
tives of the decedent were not willing to sell that interest 
in the business to the survivor no further reference to this 
method of continuing the partnership business is necessary. 

4. Said agreement provided further as follows: 

“We agree that should no agreement be reached be¬ 
tween the survivor and the representative of the decedent 
by which the survivor would acquire the business and no 
agreement be reached to jointly own and continue the busi¬ 
ness, the survivor shall have the right to incorporate the 
business.” 

No agreement was reached by the executors and the surviv¬ 
ing partner to jointly own and continue the business, but 
under date of April 23, 1923, said parties did enter into a 
contract to incorporate said business; the terms of said con¬ 
tract being hereafter more specifically set forth. 

5. On March 15, 1923, and again on September 15, 1923, 
George S. Pomeroy, the surviving partner, filed with the 
Collector of Internal Revenue of the First District of Penn¬ 
sylvania partnership returns on form 1065, showing the 
net income of the business carried on under the name of 
Dives, Pomeroy and Stuart, for the period beginning Sep¬ 
tember 21, 1922, the date of Josiah Dives’ death, and end¬ 
ing December 31, 1922, and January 1, 1923, and June 30, 
1923, showing said net income as equally divisible between 
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the said George S. Pomeroy and the estate of Josiah 

32 Dives. The partnership return filed for tiie period be¬ 
ginning September 21, 1922, and December 31, 1922, 

showed the net income as disclosed by the tiooks of the 
partnership to be $370,558.47. This amount wak afterwards 
determined by the Commissioner to be $361,447.54, or a re¬ 
duction from the amount as reported of $9,110.93. The 
partnership return filed for the period beginning for Janu¬ 
ary 1,1923, and ending with June 30, 1923, reported the net 
income as disclosed by the books of the partnership to be 
$161,995.08; the Commissioner redetermined this amount to 
be $191,223.93, or an increase for this period iii net income 
of $29,228.85, thereby making a net increase in income from 
the business, from September 21, 1922 to Jun£ 30, 1923, of 
$20,117.92. The Commissioner further determined the net 
worth of the partnership, as of the date of the death of 
Josiah Dives, September 21, 1922, to be $4,787,175.65; for 
the period ending December 31, 1922, to be $5,044,653.24, 
and for the period ending June 30, 1923 to be $4,945,756.72. 

6. The agreement hereinbefore referred to bearing date 
of April 23, 1923, between George S. Pomeroy as the sur¬ 
viving partner and Edward J. Dives and Arthfir M. Dives, 
as executors of Josiah Dives, deceased, designates said 
George S. Pomeroy as “survivor”, and the Executors of 
Josiah Dives’ estate as “executors”. The t^rms of said 
agreement which have particular bearing on the questions 
submitted herein for determination, provide, a£ follows: 

(a.) That the parties to said agreement represent 

33 that the partnership for many years subsisting be¬ 
tween Josiah Dives and George S. Po^neroy under 

the name of Dives, Pomeroy and Stuart, * * j *, wras dis¬ 
solved by the death of Josiah Dives on September 21, 1922. 

(b.) The parties represent the agreement j herein con¬ 
tained shall supersede all other agreements entered into by 
and between said Josiah Dives and George S. Pomeroy with 
reference to said partnership. j 

(c.) The survivor shall cause to be organized under the 
laws of the state of Pennsylvania, a corporation with a cor¬ 
porate title to be selected by him. 

(d.) The amount of the capital stock of the corporation 
shall be * * * at least $6,000,000 divided into 60,000 

shares of the par value of $100.00 per share. $3,750,000.00 
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of said stock, or 37,500 shares of said capital stock shall be 
designated as first preferred stock. That said first pre¬ 
ferred stock shall receive dividends at the rate of 6% per an¬ 
num, and no more, payable semi-annually on January 1st, 
and July 1st, of each year. The said dividends shall be 
cumulative and that said preferred stock shall be redeemed 
in certain units beginning with $50,000.00 on January 1, 
1923, and annually thereafter in increasing amounts until on 
January 1, 1948, upon the payment of $250,000.00, the en¬ 
tire amount of the preferred stock issued shall be retired; 
that the remaining 22,500 shares of said capital stock shall 
be designated as junior preferred or common stock. 

34 (e.) The executors agreed to grant, bargain, sell, 
assign, and transfer to the new corporation all of the 

right, title and interest of Josiah Dives in the partnership 
between himself and George S. Pomeroy, except the land 
and buildings carried as partnership assets, and used in the 
operation of the Cantrell Hardware & Tool Co. and all in¬ 
debtedness owed bv the Cantrell Hardware & Tool Co. to 
the partnership and all of the stock held by the partnership 
of the Cantrell Hardware & Tool Co., and an amount of 
money which shall be paid to the executors, said amount 
to be ascertained by taking 6% of $3,750,000.00 from the 
date of the death of Josiah Dives on September 21, 1922, 
to the date of settlement, viz: June 30,1923, less the sum of 
$40,000.00 which the executors agreed to pay the survivor 
as compensation as liquidating trustee and as salary for 
conducting the partnership business from September 21, 
1922 to date of settlement, viz: June 30, 1923, which said 
amount shall be paid to the executors in full settlement of 
any claim that they may have for profits accruing on the 
partnership business from the death of said Josiah Dives. 

(f.) That the survivor at the time of the execution of the 
agreement shall join in conveying to the Cantrell Hardware 
& Tool Co., the land and buildings used in connection with 
the company’s business then listed as partnership assets, 
and in forgiving the said company the indebtedness held 
by said partnership against it, shall transfer the capital 
stock of said company held by the partnership and held by 
the said survivor individually to the executors or their 
nominees. 

35 (g.) The survivor agrees to grant, bargain, sell, 
assign, transfer and convey to said proposed cor- 
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poration all of his right, title and interest ip the partner¬ 
ship between himself and Josiah Dives, and hgrees to take 
in full settlement of his claim against the partnership as¬ 
sets 22,500 shares of the junior preferred or common stock 
in the proposed corporation. 

(h.) That upon the transfer of all of thje partnership 
assets to the proposed corporation, the sam^ shall assume 
all of the business liabilities of said partnership including 
any taxes claimed by the United States Government by rea¬ 
son of any excess profits tax assessed against the partner¬ 
ship, but excluding any taxes claimed by the United States 
Government for income or inheritance taxes assessed 
against the individual partner, which shall b^ borne by the 
parties against whom they are assessed, and the said parties 
shall indemnify the corporation or the other party from 
any liability therefor. 

(i.) Said agreement further provides that the junior pre¬ 
ferred or common stock should have control of the business 
of the proposed corporation; however, that upon default 
of said proposed new corporation to pay the dividends pro¬ 
vided for on the first preferred stock or to retire the same 
in the annual amounts as prescribed, that tjhe holders of 
said first preferred stock should have the right to take over 
the operation and control of the corporation and continue 
said control and operation so long as the aforementioned 
defaults remained unsatisfied. 

36 7. All of the aforementioned terms and conditions 

precedent to the actual taking over of the partner¬ 
ship business by the new corporation were carried out and 
consummated and the new corporation beghn to function 
on July 2, 1923. j 

8. On September 13, 1925, said George S. Pomeroy died, 
whereupon Lillie C. Pomeroy, George S. Pomeroy, Jr., and 
Robert G. Bushong, the petitioners herein duiy qualified as 
executors of his estate. 

9. In computing Statutory net income fqr the taxable 
years 1922 and 1923, petitioners respectfully submit that 
they should only be required to include oife-half of the 
profits of the business from September 21,1922 to June 30, 
1923; however, the Commissioner of Internal Revenue in 
his final determination bearing date of September 30, 1926, 
held that by virtue of the aforementioned 'agreement of 
April 23, 1923, the said profits of the business for the 
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period above mentioned, amounting to $552,671.47 should 
not be equally divided between the estate of Josiah Dives 
and George S. Pomeroy in determining taxable income of 
the respective parties, but that only $176,250.00 of said 
profit should be included in gross income of the estate of 
said Josiah Dives, and the balance of said profits or $376,- 
421.47 should be included in the gross income of George S. 
Pomerov. 

On appeal to the Board of Tax Appeals, the final adminis¬ 
trative agency of the Executive branch of the Government, 
said Board affirmed the action of the Commissioner 

37 of the Internal Revenue; holding that the said profits 
of the business should not be equally divided between 

the estate of Josiah Dives and George S. Pomeroy, in deter¬ 
mining their respective Federal income tax liability, but 
that the division of said profits should be in accordance with 
the method determined by the Commissioner of Internal 
Revenue. 

10. The sole question is whether the action of the Board is 
proper under the law and the evidence. 

Assignments of Error. 

Your petitioners believe and aver that errors were com¬ 
mitted by The Board of Tax Appeals, to their damage and 
prejudice, as follows: 

(a) In holding that the agreement of April 23, 1923, was 
an agreement of sale by the Dives executors of the estate’s 
interest, in the partnership business to George S. Pomeroy, 
as an individual, save for certain assets which were ex¬ 
cepted. 

(b) And in holding that the survivor, George S. Pomeroy, 
was, individually, the purchaser thereof. 

(c) And in holding that there was no payment to the 
Dives estate from the partnership profits from September 
20,1922 to June 30,1923. 

(d) And in not holding the partnership was continued 
after Dives’ death, by his executors and the survivor, 
George S. Pomeroy. 

(e) And in not determining the respective tax liabilities 
of the Dives estate and George S. Pomeroy for each ac¬ 
counting period for which income tax returns were 

38 required by law to be filed on behalf of the partner¬ 
ship, the Dives estate, and George S. Pomeroy. 
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(f) And in relieving the Dives estate in p^rt of the pay¬ 
ment of its income tax liability, as disclosed by the books of 
account of the partnership business, and th^ returns filed 
for the periods involved. 

(g) And in giving the agreement of April 23,1923, retro¬ 
active effect to change the tax liability of the Dives estate. 

(h) And in holding that the tax liability! of the Dives 
estate was determined by the amount of caslj, which under 
the agreement of April 23, 1923, it was allowed with with¬ 
draw from the business, instead of by its lawful share of the 
profits, whether distributed or not. 

(i) And in not considering certain property, other than 
cash withdrawn by the Dives estate from the partnership 
business, as a distribution of partnership profits. 

(j) And in holding that the entire profits, save $176,- 
250.00 accruing to the business from September 21,1922, the 
date of Dives’ death, to June 30, 1923, the d^te of transfer 
to the corporation, remained in the business. 

(k) And in holding the tax liability of the Dives estate, as 
disclosed by the books of account of the partnership business, 
and the tax returns filed for the calendar yeatf, December 31, 
1922, and the taxable period ending June 30| 1923, was re¬ 
duced by the agreement of April 23, 1923, and that of 
George S. Pomeroy, increased. 

(1) And in holding that no part of tlje assets of the 
39 Cantrell Hardware & Tool Co. which wlere withdrawn 
from the partnership by the Dives executors were 
taxable income against the estate. 

(m) And in allocating for income tax purposes the profits 
of the business of Dives, Pomeroy & Stuartj conducted by 
George S. Pomeroy, and the Dives executors,| from Septem¬ 
ber 21, 1922 to June 30, 1923, in the sum of ^176,250 to the 
Dives estate, and $376,421.47 to George S. Pbmeroy. 

Wherefore your petitioners pray that the decision of the 
Board of Tax Appeals entered herein against them be re¬ 
viewed and reversed by this Honorable Court, and for such 
other and further relief, as the court may deem meet and 
proper in the premises. 

LILLIE C. POMEROY, 

GEORGE S. POMEROY, Jr., 
ROBERT G. BUSHONG, 

Petitioners , 

ByR. M. HETH, 

Attorney . 
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City of Washington, 

District of Columbia , ss: 

Robert M. Heth, being duly sworn deposes and says that 
he is attorney for the petitioners; that he knows the contents 
of the aforegoing petition; that to the best of his knowledge 
and belief, the statements therein are true, and the assign¬ 
ments of error are well taken and intended to be argued. 

I ROBERT M. HETH. 

40 Subscribed and sworn to before me this 14th day of 
July, A. D. 1932. 

(Signed) ROBT. E. P. KREITER, 

[notarial seal.] Notary Public in and for the 

' District of Columbia. 

41 [Stamp:] United iStates Board of Tax Appeals. 

Filed Oct. 12, 1932. 

United States Board of Tax Appeals. 

Docket No. 29664. 

Lillie C. Pomeroy et al., Petitioners, 

vs. 

Commissioner of Internal Revenue, Respondent 

Notice of Lodging Statement of Evidence. 

To C. M. Charest, 

General Counsel, 

Bureau of Internal Revenue, 

Attorney for Respondent: 

Please take notice that the petitioners in the above-en¬ 
titled cause have prepared a statement of evidence and have 
this twelfth day of October, 1932, lodged said statement in 
the Clerk’s office for your examination. 

Petitioners will ask the Board to approve said statement 
on October twenty-seventh, 1932, or as soon thereafter as 
the Board may fix for a hearing on the statement. 

R. M. HETH, 

MORGAN H. BEACH, 
SAMUEL F. BEACH, 
Attorneys for Petitioner. 

815 15th Street N. W., Washington, D. C. 
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42 Received a copy of Statement of Evidence, as 
lodged, and a copy of the foregoing notice. 

C. H. CHAREST, 

General Counsel, 

Bureau of Internal Revenue, 

Attorney for Respondent . 

Dated October 12th, 1932. 

43 U. S. Board of Tax Appeals. Filed Niov. 7, 1932. 

United States Board of Tax Appjeals. 

Docket No. 29664. 

Lillie C. Pomeroy, George S. Pomeroy, Jr., Robert G. 
Bushong, Executors of the Estate of George S. Pomeroy, 
Petitioners, | 

vs. 

Commissioner of Internal Revenue, Respondent. 

Statement of Evidence . j 

I 

. j 

The above-entitled cause was submitted to the United 
States Board of Tax Appeals for decision upon the stipula¬ 
tion of facts signed by the attorneys for botn parties, and 
was passed upon by the Board, as evidence^ by their de¬ 
cision promulgated October 27, 1931. 

The stipulation reads as follows: 

“It is hereby stipulated and agreed by and between the 
parties hereto, and by their respective attorneys, that the 
following facts shall be taken as true. 

1. For many years prior to September 2pL, 1922, there 
existed a partnership composed of Josiah Dives and George 
S. Pomeroy, for the purpose of conducting department 
stores in the cities of Reading, Harrisburg, ^nd Pottsville 
and in the Borough of Pottstown, in the S^ate of Penn¬ 
sylvania, under the firm name of Dives,! Pomeroy and 

44 Stewart, the two said partners sharijng equally in 
the profits of said partnership; that t^ie accounting 

period, for Federal Income Tax purposes, fot each of said 
partners and for said partnership was on the (Calendar year 
basis. 
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2. On September 21,1922, said Josiah Dives died, where¬ 
upon Edward J. Dives and Arthur M. Dives, sons and resid¬ 
uary legatees of said Josiah Dives, deceased, duly quali¬ 
fied as the Executors of the Estate of said Josiah Dives; 
and thereafter, on September 13, 1925, said George S. 
Pomeroy died, whereupon Lillie C. Pomeroy, George S. 
Pomeroy, Jr., the widow and son respectively of said 
George S. Pomeroy, deceased, and Robert G. Bushong, duly 
qualified as the Executors of the Estate of said George S. 
Pomeroy, deceased. 

3. (a) It is further stipulated and agreed by and be¬ 
tween the parties hereto that in the report of the Super¬ 
vising Internal Revenue Agent at Philadelphia, Pennsyl¬ 
vania, dated September 30,1926, covering the income of the 
business carried on under the name of Dives, Pomeroy & 
Stewart for the period from January 1 to September 20, 
1922, for the period from September 20 to December 31, 
1922, and for the period from January 1 to June 30, 1923 
(a copy of which report is hereto annexed and made a part 
hereof as Exhibit A), the income of the business carried 
on under the name of Dives, Pomeroy & Stewart for the 
periods mentioned in this sentence is correctly stated. 

(b) There is also attached hereto and hereby made a 
part hereof as Exhibit B, a copy of a report of the Super¬ 
vising Internal Revenue Agent at Philadelphia, Pennsyl¬ 
vania, dated September 30, 1926, addressed to Robert G. 
Bushong, Executor, 526 Court Street, Reading, Pennsyl¬ 
vania, upon the income tax liability of George S. Pomeroy, 
deceased, for the calendar years 1922 to 1925, inclusive. 

(c) There is also attached hereto as Exhibit C hereof, 
a copy of the deficiency letter dated May 16,1927, addressed 
to Robert G. Bushong, Executor of George S. Pomeroy, set¬ 
ting forth the determination of the income tax liability of 
the Estate of George S. Pomeroy for the calendar years 
1922 to 1925, inclusive. 

4. Under date of March 30, 1903, said Josiah Dives and 
George S. Pomeroy entered into an agreement concerning 
the continuation and operation of said business, in the event 
either of said partners should die or become incapacitated; 
a copy of said agreement being attached hereto, marked 

Exhibit “D”, and made a part hereof. Under dates 
45 of April 7, 1903, September 13, 1911 and December 
30, 1911, the said partners entered into certain sup- 
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plemental agreements as explanatory and illustrative of 
the original agreement of March 30, 1903; and for the pur¬ 
pose of making some minor changes and having certain en¬ 
tries made on the books of the partnership and charges of 
rentals to the business as contemplated by said original and 
supplemental agreements. Copies of said supplemental 
agreements are attached hereto, marked Exhibits “D-l”, 
“D-2”, “D-3”, and “D-4” respectively, and made a part 
hereof. 

5. Josiah Dives left a will dated January 22, 1908, and 
four codicils thereto. A copy of said will is attached hereto 
marked Exhibit “E” and made a part hereof.j Since none 
of the codicils to said will have any bearing Whatever on 
the matters herein involved copies of same are not attached 
hereto. 

6. On December 15, 1922, George S. Pomeroy filed with 
the Collector of the Internal Revenue for the First District 
of Pennsylvania, a return on Form 1065 wherein he pur¬ 
ported to show the income of the partnership of Dives, 
Pomeroy & Stewart for the period from Januhrv 1 to Sep¬ 
tember 20, 1922. Said return showed a loss o^ *$112,481.42 
as equally divisible between Josiah Dives, deceased, and 
George S. Pomeroy. On March 15, 1923, Geoifge S. Pome¬ 
roy filed with the Collector of Internal Revenue of the First 
District of Pennsylvania, a return on Form 1Q65 purport¬ 
ing to show the income of the business carried ion under the 
name of Dives, Pomeroy & Stewart for the period from Sep¬ 
tember 20, 1922 to December 31, 1922. Thisj return pur¬ 
ported to show a net income of $357,149.84, as equally divisi¬ 
ble between George S. Pomeroy and the esthte of Josiah 
Dives. No part of the income of the business carried on 
under the name of Dives, Pomeroy & Stewart f|>r the period 
from September 20, 1922 to December 31, 1922 was paid as 
income to the Estate of Josiah Dives or to his executors, but 
said executors of the estate, and Edward J. Dives and Ar- 
thus M. Dives were permitted to make personally certain 
withdrawals, the amounts of which are disclosed in Exhibit 
H, attached to this stipulation. 

7. On April 23, 1923, George S. Pomeroy, individually, 
and Edward J. Dives and Arthur M. Dives, as executors of 
the last will and testament of Josiah Dives, deceased, en¬ 
tered into a contract, a copy of which is hereto annexed, 
marked Exhibit “F”, and made a part hereof. 
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8. The terms of said agreement were consummated and 
became operative with full force and effect July 2,1923. 

9. A copy of the balance sheet of December 31, 1922, and 
the profit and loss statement for twelve months ending De¬ 
cember 31, 1922 of the Chantrell Hardware and Tool 

46 Company of Reading, Pa., referred to in paragraph 
(8) of the agreement of April 23, 1923, is attached 
hereto marked Exhibit ‘ ‘ G ’ ’, and made a part hereof. 

10. Copies of the accounts of the Estate of Josiah Dives 
E. J. Dives, and A. M. Dives with Dives, Pomeroy & Stew¬ 
art from September 21, 1922 to April 26, 1923 are attached 
hereto marked Exhibit “H” and made a part hereof. The 
account of E. J. Dives includes items from May 31, 1922 to 
July 31, 1922, aggregating $207.68. 

11. On September 15, 1923, George S. Pomeroy filed a 
return on Form 1065, of the income of the business carried 
on under the name of Dives, Pomeroy & Stewart for the 
period from January 1 to June 30, 1923, which purported 
to show a net income of said business in the amount of $161,- 
831.07 as equally divisible, between Geroge S. Pomeroy and 
the Estate of Josiah Divps. No part of the income of the 
said business for said period was paid as income to the Es¬ 
tate of Josiah Dives or to his executors or legatees, but the 
executors of said estate and Edward J. Dives and Arthur 
M. Dives were permitted to make personally certain with¬ 
drawals, the amounts of which are disclosed in Exhibit H, 
attached to this stipulation.” 

R. M. HETH, 

Attorney for Petitioners. 

C. M. CHAREST. 

With reference to the exhibits which are attached to and 
made a part of the foregoing stipulation, only such parts 
of said exhibits as are pertinent to the issues involved, are 
set forth herein. 

From the report of the Supervising Internal Revenue 
Agent at Philadelphia, Pennsylvania, dated September 20, 
1926, covering the income of the partnership business car¬ 
ried on under the name of Dives, Pomeroy & Stewart, re¬ 
ferred to as Exhibit “A” and appearing on pages 7 to 35, 
inclusive, of said stipulation, reads as follows: 
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etc}. 


“Dives, Pomeroy & Stewart. 
Schedule 1. 


Net Income , Period Ended 9-20-22. 

Net income as disclosed by books. 

As corrected. 

Net adjustment. 

I 

47 Schedule 2. 

Net Income , Period Ended 12-31-22. 

Net income as disclosed by books. 

As corrected. 

Net adjustment. 

Schedule 3. 

Net Income , Period Ended 6-30-23. 

Net income as disclosed by books. 

As corrected. 

Net adjustment. 


(111,365.07) 

(5,287.69) 


106,077.38 
(P- 12) 


370,558.47 

361,447.54 


9,110.93 
(p. 13) 


161,995.08 

191,223.93 


29,228.85 


Dives, Pomeroy & Stewart. 
Schedule 4. 


Distribution of Income , Period Ended 9-26-22. 

Per Int. on Cash Other 

Name & address. cent. U. S. oblig. dividends, incomes. 


Josiah Dives (dec’d), 50 631.23 600.00 (3,875.08) 

1220 Hill Road, 

Reading, Pa. 

George S. Pomeroy, 50 631.22 600.00 (3,875.06) 

Wernersville, Pa. 


(p. 14) 


Total. 

(2,643.85) 

(2,643.84) 


100 1,262.45 1,200.00 (7,750.14) (5,287.69) 

Schedule 5. 

Distribution of Income , Period Ended 12-31-22. 


Per Int. on Cash 

Name & address. cent. U. S. oblig. dividends. 
Josiah Dives (Es- Agreement. 


tate), 1220 Hill 
Road, Reading, 

Pa. 

George S. Pomeroy “ . 640.00 


Total. 640.00 


Other 

lcome: 


51, 

316.88 

309, 

490.66 

360, 

807.54 


Total. 

51,316.88 


310,130.66 


361,447.54 
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48 Dives, Pomeroy & Stewart. 

Schedule 6. 

Distribution of Income, Period Ended 6-30-23. 


Per Cash 

Name and address, cent. dividends. 

Josiah Dives, Es-Agreement . 

tate, 1220 Hill 
Road, Reading, 

Pa. 

George S. Pomeroy, “ 600.00 

Wemersville, Pa. 


600.00 


* * * * 


Other 

incomes. 

84,933.12 

Capital 
net gain. 

Total. 

84,933.12 

105,302.37 

388.44 

106,290.81 

190,235.49 

388.44 

191,223.93 



(P-17) 


* * * 


Dives, Pomeroy & Stewart. 

Exhibit A (Continued). 
Balance Sheet, 12-31-21. 

J. Dives, Net Worth.. 

George S. Pomeroy, Net Worth. J. 


****** 


$2,780,386.98 

2,269,512.51 

(p. 19) 


Dives, Pomeroy & Stewart. 

Exhibit B (Continued). 
Balance Sheet, 9-20-22. 


J. Dives, Net Worth.. 2,697,499.47 

G. S. Pomeroy, Net Worth.1. 2,176,511.07 


49 Dives, Pomeroy & Stewart. 

Exhibit C (Continued). 
Balance-sheet, 12-31-22. 

J. Dives, Net Worth.. 

G. S. Pomeroy, Net Worth.. 

****** 


(p. 23) 


2,845,692.04 

2,308,861.75 

(P- 26) 


Dives, Pomeroy & Stewart. 

Exhibit D (Continued). 
Balance-sheet, 6-30-23. 


J. Dives, Est., Net Worth. 2,639,996.47 

G. S. Pomeroy, Net Worth. J . 2,405,996.35 


(p. 29) 


From the report of the Supervising Internal Revenue 
Agent at Philadelphia, Pennsylvania, dated September 30, 
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1926, addressed to Robert Grey Bushong, executor, upon 
the income tax liability of George S. Pomdroy, deceased, 
and referred to as Exhibit “B”, appearing ^n pages 36 to 
52, inclusive of said stipulation, reads, as follows: 

George S. Pomeroy. 

Schedule 1. 

Block Adjustments , Year 1922. 

50 Income. Return. Additions. Reductions. Corrected. 

1. Salaries, Wages, etc. 25,133.34 535.00 

Schedule 1-a. 

Explanation of Items Changed. 

Item 1, Salaries, Wages, etc.: 


25,668.34 


Reported. 

Corrected. 


Net addition to income 


25.133.34 

25.668.34 

535.00 


Salary received from Chantrell Hardware & Tool Co. not reported. 

Item 4, Income from Partnerships Reported: From Dives, Pomeroy & Stewart: 

Jan. 1, 1922, to Sept. 20, 1922. L.... 56,840.71 

Sept. 21, 1922, to Dec. 31, 1922. |..... 178,254.92 


121,414.21 


Net reported. 

Corrected: From Dives, Pomeroy & Stewart: 

Jan. 1, 1922, to Sept. 20, 1922. 

Sept. 21, 1922, to Dec. 31, 1922 . \.... 309,490.66 

_ 

Net corrected. i - 305,615.60 


t 


3,875.06 


Net addition to income. 


184,201.39 
(p. 40) 

* * * 

George S. Pomeroy. 

Schedule 3. 

Block Adjustments , Yr. 1923. 

Income. Return. Additions. Reductions. Corrected. 

1. Salaries, Wages, etc. 105,000.00 1,166.63 .|. 106,166.63 

* * * * * * ! * 

Schedule 3-a. 

Explanations of Items Changed. 

Item 1, Salaries, Wages, Com., etc.: 

Reported. j.... $105,000.00 

Corrected. j - 106,166.63 


Net addition to income. 


1,166.63 


Director’s fees received and reported in Item 9 (a), $1,166.63, transferred to 
this item. 
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Item 4. Income from partnerships reported: From partnership of Dives, 
Pomeroy & Stewart: 


Jan. 1, to June 30, 1923... $80,615.54 

Corrected: Per Schedule 6 partnership report. 105,302.37 

Net addition to income... 24,686.83 


(p. 43) 

From the deficiency letter, dated May 16,1927, addressed 
to Robert G. Bushong, Executor of George S. Pomeroy, set¬ 
ting forth the determination of the Commissioner of Inter¬ 
nal Revenue, of the income tax liability of the estate of 
George S. Pomeroy, for the calendar years 1922 to 1925, in¬ 
clusive, referred to as Exhibit “C” on pages 53 and 54 of 
said stipulation, reads as follows: 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

IT :PA :PYA-60D. WSL. 

May 16,1927. 

Mr. Robert G. Bushong, 

Executor Estate of George S. Pomeroy, 

526 Court Street, 

Reading, Pennsylvania. 

Sir: 

The determination of the income tax liability of George 
S. Pomeroy, deceased, for the years 1922 to 1925 inclusive, 
as set forth in office letter dated December 13, 1926, dis¬ 
closed an aggregate deficiency in tax of $116,168.92 for the 
vears 1922, 1923 and 1924. 

f 7 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the date 
of mailing of this letter within which to file a petition 
52 for the redetermination of this deficiency. Any such 
petition must be addressed to the United States 
Board of Tax Appeals, Earle Building, Washington, D. C., 
and must be mailed in time to reach the Board within the 60 
day period, not counting Sunday as the sixtieth day. 

WTiere a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and 
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an assessment has been made, or where a [taxpayer has 
filed a petition and an assessment in accordance with the 
final decision on such petition has been made, the unpaid 
account of the assessment must be paid upjon notice and 
demand from the Collector of Internal Revehue. No claim 
for abatement can be entertained. 

If you acquiesce in this determination apd do not de¬ 
sire to file a petition with the United States Board of Tax 
Appeals, you are requested to execute a waiver of your 
right to file a petition with the United States Board of 
Tax Appeals on the inclosed Form A, and forward it to 
the Commissioner of Internal Revenue, Washington, D. C., 
for the attention of IT :PA:PYA-60D-WSL. In the event 
that you acquiesce in a part of the determination, the 
waiver should be executed with respect to the itraes to 
which you agree. 

Respectfully, 

D. H. BLAIR, 

Commissioner, 
By C. R. N^SH, 
Assistant to Commissioner . 

(P- 53.) 

Inclosures: Statement, Form A, Form 882. 

Statement. 

IT :PA :PYA-60D. WSL. 

In re Mr. Robert G. Bushong, Executor Estate of George 

S. Pomeroy, 526 Court Street, Reading, Pennsylvania. 

Mav 16, 1927. 

i J ’ 


^ear. Deficiency. 

1922 (Waiver).j.. $106,234.92 

* * $ # # * * 


The audit as made by the examining officer in his report 
submitted to this office under date (if October 30, 
53 1926, disclosing the deficiency in tax| shown above 

has been reviewed and approved. 

(p. 54.) 

# * # # * # # 

Agreement of March 30, 1903, between Josiah Dives, 
and George S. Pomeroy, concerning the continuation and 

I 

I 
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operation of the partnership business in the event either 
of them should die or become incapacitated, referred to as 
Exhibit “D” and appearing on pages fifty-five to fifty- 
nine, inclusive of said stipulation, reads as follows: 

“Agreement of March 30, 1903. 

Recognizing the uncertainty of life and the possibility 
of confusion, interruption to business and perhaps dis¬ 
agreements between the one and the representatives of 
the other in the event of the death of either of us, we, 
Josiah Dives and George S. Pomeroy deem it best that we 
now enter into an agreement, the primary object of which 
is to give to the survivor a controlling interest in the 
business in the event that either of us should die or be¬ 
come incapacitated during the continuance of the part¬ 
nership now existing and by which we are doing business 
under the firm name of Dives, Pomeroy & Stewart.” 

While we each of us desire that the survivor shall have 
a controlling interest we also wish to preserve the equities 
of the decedent so far as the same can be provided for 
without in any way hampering the survivor. 

With these ends in view we therefore enter into this 
agreement which shall be binding upon either of our es¬ 
tates in the event of the death of one or the other of us. 

1. We agree that should the representatives of the de¬ 
cedent be willing to sell that interest in the business to 
the survivor, he the survivor shall pay for the whole busi¬ 
ness, exclusive of all Real-Estate but inclusive of all else— 
right, title and interest in the business, good will and use 
of the firm name—no less amount than that sum Twelve 
and one half per cent (12 x /->%) of which shall equal the 
annual net profits of the business for the past five years 
as shown bv the Ten full Semi-Annual inventories im- 
mediately preceding the death of the other. * * * 

3. We agree that should no agreement be reached be¬ 
tween the survivor and the representatives of the dece¬ 
dent by which the survivor would acquire the business 
and no agreement be reached to jointly own and 
54 continue the business, the survivor shall have the 
right to incorporate the business and cause to be 
issued to the value of the business as ascertained under 
article one. * * * (p. 56.) 
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6. We agree that if the representatives of the decedent 
shall desire to take all of their interest in preferred stock 
they may (make) do so but shall not be required to take 
more than half of their interest in preferred if they shall 
desire to have the other one half in Common Stock, (p. 
57.) * * # 

8. This agreement supersedes and makes | null and void 
all prior agreements verbal or written made or existing 
and shall be binding upon both or either of us our heirs 
executors and administrators any will, agreement or Con¬ 
tract either of us may have or make to the contrary not¬ 
withstanding. 

Signed, sealed and delivered this thirtieth day of March 
Nineteen Hundred and Three in the presence of John E. 
Lewis and Amos Johnson, witnesses heretoL 

(Signed) JOSIAH DIVES. | [seal.] 

GEO. S. POMEROY, [seal.] 

(p. 58) 

Witnesses: 

(Signed) JNO. E. LEWIS. j 

(Signed) AMOS JOHNSON. j 

From the last Will and Testament of Joteiah Dives, re¬ 
ferred to as Exhibit “E”, and appearing |>n pages 69 to 
71 inclusive, of said stipulation, reads, as jfollows: 

i 

###♦*«* 

Seventh . All the rest residue and remainder of my es¬ 
tate, real personal or mixed and wherever located or situ¬ 
ated I give devise and bequeath as follows to wit. To my 
dearlv beloved wife Mary Ann Dives, the orie third thereof 
for and during her natural life the other two thirds as 
well as the remainder or reversionary interests in the 
other third consequent on the death j of my wife to 
55 my two sons Edward J. Dives & Arthur Martin Dives 
their heirs and assigns in equal shates. 

Eighth. While my interest in the business jof Dives, Pom¬ 
eroy & Stewart will upon my death be subject to settlement 
and adjustment under the terms of the partnership agree¬ 
ment existing between my partner and mysqlf, yet in order 
to enable my executors to take all necessary action and to 
secure a satisfactory administration of my ejstate, I author- 
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ize & empower my executors to sell transfer & convey any 
personal, mixed or real property and estate which they may 
find it necessary or prudent to convey for payments of debts 
or legacies or the proper settlement & distribution of my 
estate. 

Ninth . I hereby nominate constitute & appoint my wife 
Mary Ann Dives & my two sons Edward J. Dives & Arthur 
M. Dives the executors of this my last will & testament. 

In witness whereof I have hereunto set my hand & seal 
this 22nd dav of Januarv 1908. 

(Signed) ‘ JOSIAH DIVES, [seal.] 

Signed, sealed published and declared by the said 
Josiah Dives as & for his last will and testament in our 
presence who have hereunto subscribed our names at his re¬ 
quest as witnesses hereto in his presence & in the presence 
of each other. 

(Signed) ! FOSTER G. BIEHL. 

(Signed) J. VICTOR GRIM. 

(pp. 70 and 71) 

From the agreement of April 23, 1923 referred to as Ex¬ 
hibit “F” and appearing on pages seventy-two to eighty- 
six, inclusive, of said stipulation, reads as follows: 

Exhibit “F”. 

Agreement of April 23,1923. 

56 Executed in Duplicate. 

Agreement made this 23rd day of April, 1923, between 
George S. Pomeroy, hereinafter described as survivor, and 
Edward J. Dives and Arthur M. Dives, executors of the last 
will and testament of Josiah Dives, deceased, hereinafter 
described as the executors. 

(1) The parties represent that the partnership for many 
years subsisting between Josiah Dives and George S. Pom- 
erov under the name of Dives, Pomerov and Stewart * * * 
was dissolved by the death of Josiah Dives on September 21, 
1922. 

(2) The parties represent that the agreements herein con¬ 
tained shall supersede all other agreements entered into by 
and between Josiah Dives and George S. Pomeroy with 
reference to the said partnership, and that upon the signing 
of this agreement all such agreements, verbal or written, 
shall become null and void. Reference is made particularly 
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in this connection to agreements dated March 30,1903 * * * 
(p. 72.) * * * 

(4) Edward J. Dives and Arthur M. Dives represent that 

they are the executors of Josiah Dives, decejased, and that 
letters testamentary were granted to them oji the 27th day 
of September 1922, by the Begister of Wills, of Berks 
County, Pennsylvania. * * * (P. 73.) 

They further represent that in addition ttheir powers 
hereinbefore mentioned as executors, they ai*e the owners, 
as residuary legatees under the will, of the property herein 
conveyed and transferred. * * * 

(5) The survivor shall cause to be organized under the 

laws of the State of Pennsylvania a corporation * * * 

duly authorized to manufacture, purchase and sell merchan¬ 
dise for personal, household and general use and ornament 
including gold and silverware and all artijcles produced 
therefrom and such other general merchandise ordinarily 
dealt in by a store selling everything pertaining to goods, 
wares and merchandise for personal, domestic, household 
or general use. 

(6) The amount of the capital stock of the corporation 
shall be, * * * at least $6,000,000.00 divided into 60,000 
shares of the par value of $100.00. By appropriate action, 
$3,750,000.00 of said stock or 37,500 shares o i the par value 
of $100.00 each shall be designated as first preferred stock. 

(7) The rights, privileges, limitations, preferences, vot¬ 
ing powers and other rights and powers of the first 

57 preferred stock shall be as follows: 

(a) Out of its surplus or net profitj§ the corpora¬ 
tion shall first pay to the holders of the first preferred 
stock dividends at the rate of six per cent, per annum and 
no more, payable semi-annually on January 1 and July 1 of 
each vear. The said dividends shall be cumulative so that 
if the corporation shall fail to declare and |pay any divi¬ 
dend at the time fixed, such dividends shall | thereafter be 
declared and paid or set apart together with ^nterest at six 
per cent, on the amount of the said dividends jfor the period 
of the default before any part of the surplus or net profits 
shall be used for the redemption of the first preferred 
stock, as hereinafter provided, or for dividends on junior 
preferred or common stock. 

(b) In the event of the dissolution or liquidation of the 
corporation or a sale of all its assets, the fiolders of the 
first preferred stock shall be entitled to receive the par 




46 


LILLIE C. POMEROY ET AL. VS. 


value of their first preferred shares and all accumulated 
dividends thereon together with interest at six per cent on 
the amount of said dividends for the period of the default 
in the payment of them out of the assets of the corporation 
before any amount shall be paid therefrom to the holders 
of the junior preferred or common stock. 

(c) After making full provision for the payment of the 
dividends on the first preferred stock from the surplus or 
net profits of the corporation as hereinbefore provided, the 
corporation shall pay into a sinking fund for the retire¬ 
ment of the first preferred stock by redemption sufficient 
sums to redeem the said stock at par as follows: 


January 1,1924 .. $50,000.00 

January 1,1925 .. 100,000.00 

January 1,1926 .. 100,000.00 

January 1,1927 .. 100,000.00 

January 1,1928 .. 100,000.00 

January 1,1929 .. 125,000.00 

January 1,1930 .. 125,000.00 

January 1,1931 . 125,000.00 

January 1,1932 .. 125,000.00 

January 1,1933 . 125,000.00 

January 1,1934 .. 150,000 00 

January 1,1935 .. 150,000.00 

January 1,1936 . 150,000.00 

January 1,1937 . . 150,000 00 

January 1,1938 .. 150,000.00 

January 1,1939 . J . 175,000.00 

January 1,1940 . 175,000.00 

January 1,1941.j. 175,000.00 

January 1,1942 .. j. 175,000.00 

58 January 1,1943 .. j. 175,000.00 

January 1,1944 .. i. 200,000.00 

January 1,1945 .i. 200,000.00 

January 1,1946 . 200,000.00 

January 1,1947 . 200,000.00 

January 1,1948 .1. 250,000.00 


The certificates for all the shares of the preferred stock 
shall bear on their face the exact date of their redemption. 

(d) The corporation so far as it may be permitted by 
law shall retire by redemption at par as above set forth all 
of the said first preferred stock out of any assets of the 
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said corporation, and if there is a default of one year in the 
said redemption, then the holders of the said fitot preferred 
stock may bring suits at law for the amount that they are 
entitled to under the provisions with reference to the said 
redemption. 

(e) No dividend shall at any time be declared and paid 
upon the junior preferred or common stock j if any divi¬ 
dend on the first preferred stock be in arrear^ or if there 
be any default in the redemption of the first preferred stock 
as hereinbefore provided. 

(f) First preferred stock redeemed in accordance with 
the requirements herein set forth shall not hgain be re¬ 
issued as first preferred stock, but may be j re-issued as 
junior preferred or common stock. 

(g) No mortgage or other lien shall be placed by the 
corporation on any of the real estate herein Agreed to be 
transferred nor shall the authorized amount of the first pre¬ 
ferred stock be increased without the written cpnsent of the 
holders of eighty per cent of the first preferred stock then 
outstanding. 

(h) In addition to the stipulation as above made for the 
redemption of the first preferred stock, the safci stock may 
be redeemed in further amounts or in whole kt the option 
of the corporation upon its giving at least si^ty-davs’ no¬ 
tice of an intention to redeem the same at par| and accrued 
and unpaid dividends at any dividend period aS above speci¬ 
fied, provided, however, that in making such further re¬ 
demptions, the corporation shall redeem the shares of stock 
of the earliest maturities. 

(i) The holders of the first preferred stock shall have 
no voting power unless there is default in the declaration 
and payment of four successive semi-annual dividends, or 
unless there is default for a period of one year in the re¬ 
demption of the first preferred stock as hereinbefore pro¬ 
vided. In the event of such default, a special meeting of 

the stockholders of the corporation shall be called at 
59 the request of any first preferred stockholder or 
stockholders owning first preferred stock of the par 
value of Fif th Thousand Dollars, ($50,000.00)^ which meet¬ 
ing shall be convened on ten days’ notice by mailing a copy 
of such notice to each first preferred stockholder of record 
at the time such notice is mailed to his address as the same 
appears at the time upon the first preferred stock ledger, 
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and at such meeting, if said dividends still remain unpaid, 
the holders of a majority of the first preferred stock, 
present or represented at said meeting, shall be entitled 
to elect a new Board of Directors of the corporation, and 
the voting power theretofore vested exclusively in the 
junior preferred or common stock of the corporation shall 
for the time being wholly cease. The election of the new 
Board of Directors in the manner hereinabove specified 
shall terminate the term of office of each member of the 
existing Board of Directors elected by the Junior preferred 
or common stockholders.! Thereafter and until all arrear¬ 
ages of dividends shall have been paid, upon the first pre¬ 
ferred stock, or the said stock redeemed as hereinbefore 
provided, the voting power theretofore vested exclusively 
in the junior preferred or common stock shall vest and re¬ 
main in the holders of the first preferred stock. One month 
after the payment of all defaulted dividends upon the first 
preferred stock or the redemption of the said stock as here¬ 
inbefore provided, the voting power then vested exclusively 
in the first preferred stock shall cease and such exclusive 
voting power shall be restored to the holders of the junior 
preferred or common stock, and a new Board of Directors 
may be elected by such exclusive vote of the junior pre¬ 
ferred or common stock, at a meeting duly called and held 
as above provided concerning any meeting following a de¬ 
fault in the payment of dividends on the first preferred 
stock, or the redemption of said stocks as hereinbefore pro¬ 
vided, save only that notice thereof shall be given alone to 
the holders of the junior preferred or common stock, and, 
such meeting being held and such new board being elected, 
the term of office of each director elected by the vote of the 
first preferred stock shall at once expire. 

(8) The executors do hereby agree to grant, bargain, 
sell, assign, transfer and convey to the said proposed cor¬ 
poration all the right, title and interest of Josiah Dives in 
the partnership between himself and George S. Pomeroy 
including the right to use the name of Dives, Pomeroy and 
Stewart, the control of the business, good will, all the real 
estate heretofore carried as partnership assets, all leases 
to premises leased for purposes of conducting the business, 
all moneys, bills, notes I and negotiable instruments and 
securities for money, book and other debts and choses in 
action and all contracts and agreements to which the part- 


DAVID BURNET, COMMISSIONER, ETC. j 49 

nership is entitled in relation to the said business, all books 
of account, papers and documents relating to such business, 
all merchandise, stock in trade, materials, supplies, ma¬ 
chinery, tools, designs, patterns, fixtures, offide furniture 
and all other property and effects of every nature and de¬ 
scription owned and used by the said partnership in rela¬ 
tion to the said business and wheresoever sitiiate, and in 
particular all the property listed as assets in tjhe books of 
the partnership including real estate, cash, baijk accounts, 
accounts receivable, bills receivable, investments, 
60 merchandise, insurance, miscellaneous items in in¬ 
ventory, prepaid assets, insurance fund,! real estate 
in Harrisburg, Pottstown, Pottsville, Reading, including 
buildings, mechanical equipments, elevators, fixtures, storm 
sewers, automobiles and wagons, furniture and fixtures ex¬ 
cepting, however, the land and buildings carried as part¬ 
nership assets and located at Millmont and used in connec¬ 
tion with the operation of the Chantrell Hardware and 
Tool Company, excepting all indebtedness owned by Chant¬ 
rell Hardware and Tool Company to the partnership and 
excepting also all stock held by the partnership of the 
Chantrell Hardware and Tool Company and excepting an 
amount of money which shall be paid to the exelcutors, said 
amount to be ascertained by taking six per cent of 
$3,750,000.00 from the date of the death of Josiah Dives on 
September 21, 1922, to the date of settlement, less the sum 
of $40,000.00 which the executors agree to pay the survivor 
as compensation as liquidating trustee and as salary for 
conducting the partnership business from September 21, 
1922 to the date of settlement, which said amount shall be 
paid to the executors in full settlement of any claim they 
may have for profits accrued on the partnership business 
from the date of the death of the said Josiah Dives. 

(9) The survivor shall cause to be issued ])j the pro¬ 
posed corporation $3,750,000.00 of the first preferred stock 
with the rights, privileges, etc. above described to the 
executors and shall at the time of the execution of this 
agreement join in conveying to the Chantrell Hardware 
and Tool Company the land and buildings at Millmont used 
in connection with the said Company’s businessL now listed 
as partnership assets, and in forgiving to the said Com- 
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pany the indebtedness held by the said partnership against 
it, and shall transfer the capital stock of the said Company 
held by the partnership and held by the said survivor in¬ 
dividually to the executors or their nominee. The trans¬ 
fers mentioned in this paragraph shall be in full payment 
of the transfer of the assets of the partnership described in 
paragraph (8) hereof. * * * 

(11) George S. Pomeroy does hereby agree to grant, 
barg-in, sell, assign, transfer and convey to the said pro¬ 
posed corporation all his right, title and interest in the 
partnership between himself and Josiah Dives, including 
all the items enumerated in paragraph (8) hereof, and 
agrees to take in full settlement of his claim against the 
partnership assets an amount of junior preferred or com¬ 
mon stock in the proposed corporation, said amount to be 

determined bv him. 

* 

(12) Upon the transfer of all the partnership assets to 
the proposed corporation the survivor shall cause the cor¬ 
poration to assume all the business liabilities of the said 
partnership including any tax claims by the United States 
Government by reason of any excess profits taxes assessed 

against the partnership, but excluding any tax claim 
61 by the United States Government for income or in¬ 
heritance taxes assessed against the individual part¬ 
ners, which shall be borne by the party against whom they 
are assessed, and said party shall indemnify the corpora¬ 
tion and the other party from any liability therefor. * * * 

In witness whereof the parties have hereunto set their 
hands and seals the dav and vear first above written. 

GEO. S. POMEROY, [seal.] 
EDWARD J. DIVES, [seal.] 
ARTHUR M. DIVES, [seal.] 
Executors of the Last Will and 
Testament of Josiah Dives , De¬ 
ceased , and Legatees under the 
said Will. 

Signed, sealed and delivered in the presence of: 

As to George S. Pomeroy: 

FRED A. GEHRET. 

R. E. BUSHONG. 

As to Edward J. Dives and Arthur M. Dives: 
JEFFERSON SNYDER. 

J. VICTOR GRIM. 
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N. B.—The exhibits herein referred to, excebt those which 
are attached, are not included for the reason that they 
throw no light whatever on the question herein to be de¬ 
termined.’ ’ 

Copy of Balance Sheet, as of December 31, 1922, of the 
Chantrell Hardware & Tool Co. of Reading, Pennsylvania, 
referred to in paragraph (8) of the agreement of April 23, 
1923, and as Exhibit “G,” appearing on pages 87 and 88, 
of said stipulation, reads, as follows: 


62 Exhibit “G”. 

Chantrell Hardware & Tool Co., Reading, Ija. 
Balance Sheet , December 31, 1922. 

Assets. 

Current Assets: 

Cash.$621.24 

Bills Receivable (Metro. Edison Co., 6% 7/14/22).. 504.67 

Accounts Receivable. 64,8^9.06 

Inventories: 

Finished Goods. 22,418.64 

Good- in Process. 101,043.10 

Raw Material. 35,229.10 


Prepaid Assets: 
Unexpired insurance. 

Supplies Inventories: 

Coke. 

Hard Coal. 

Fuel Coal. 

Manufacturing Supplies. 


— 158,690.84 


1,214.06 


698.01 
105.70 
571.50 
6,779.35 


8.1^4.56 


Fixed Assets: 

Plant. 135,320.55 

Less: 

Reserve for Depreciation. 103,610.90 


31,7C(9.65 
5,133.72 


Real Estate. 5,133.72 

Building Construction Account. 52,846.39 

Building Construction Account (Brass Foundry)_ 452.50 

Salvage Account (Fire Patterns). 820.19 


224,705.81 


9,368.62 


90,962.45 

325,036.88 
(p. 87) 
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Liabilities. 


Current Liabilities: 

Accounts Payable.!. 

Bills Payable (Notes dated 11/13/22, 11/27-12/15 for $5,000.00 
each @ 5% Pennsylvania Trust Co.). 

Capital Accounts: 

Capital Stock: 


Common Authorized. 

Less: Unissued. 

_ 150,000.00 

.... 90,000.00 

60,000.00 

First Preferred: 


Authorized. 

- 75,000.00 


Less: Unissued. 

_ 6,300.00 

68,700.00 

Second Preferred: 


Authorized. 

Less: Unissued. 

.... 75,000.00 

_ 6,400.00 

68,600.00 

Reserve for Federal Income: 


Tax. 


4,818.16 

Surplus. 


93,920.33 


13,998.39 

15,000.00 


/ 


/ 


£ 

' 


296,038.49 


Surplus Statement. 

Balance, Jan. 1, 1922.i. 

Net profit for Twelve Months ending Dec. 31, 1922 

Balance, Dec. 31, 1922.!. 


325,036.88 

45,299.73 

48,620.60 

93,920.33 


64 Copies of the accounts of the Estate of Josiah 
Dives, deceased, E; J. Dives and A. M. Dives, with 
the firm of Dives, Pomeroy and Stewart, from September 
21,1922, to April 26,1923, referred to as Exhibit “H” and 
appearing on pages ninety-one to ninety-five, inclusive, of 
said stipulation, read as follows: 
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Estate of J. Dives, Deceased, in Account with Dives, Pomeroy & Stewart. 
By interest Sept. 21, 1922, to July 2, 1923, per agreement. 176,250.00 


To withdrawals: 

1922, Sept. 21st to 30th. 651.25 

October. 7,426.43 

November. 5,853.55 

December. 27,970.41 

1923, January. 13,744.27 

February. 21,731.36 

March. 2,411.68 

April 26th. 10,317.00 


90,105.95 

Account of Edward J. Dives. 12,893.88 

“ u Arthur M. Dives. 85.70 

One half share of compensation to Geo. S. Pomeroy. 40,000.00 

- 143,085.53 


33,164.47 
(p. 91) 
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1922 f Sept. 21 
22 

25 

26 
28 
29 


Oct. 


Payments Made for Account of J. Dives, Deceased. 

McIntosh. 3^.0C 

Wages—Farm. 12l|. 13 

Telegram. j.3£ 

Ernest Lewis. 150. OC 

McIntosh. 37. OC 

Wages—Farm 136.50; Charges, 

158.92; Telegram .35 . 295.77 

Treatment to Sept. 28th. 10. OC 


Nov. 2 


Telegrams. 


M. Miller—House a/c. 

McIntosh 30.00, Postage 1.96, Miss 

Young—House a. c 20.00. 

Wages—Farm a/c 128.50, Cable¬ 
gram 3.74. 

McIntosh 30.00 M. Miller—House 

a/c 16/00. 

Wages—Farm a/c. 

Miss Coppinger—House a/c. 

Edward to N. Y. on a/c of Miss 

Nellie Dives Sailing. 

M. Miller—House a/c. 

Wages—Farm a/c. 

Ernest Lewis. 

M. Miller—House a/c. 

Wages—Farm a/c 134.50 W Ecken- 

roth 10.22. 

Charges 10.36, Treatment to 

10/26/22 40.00. 

Reading Eagle Co. 4.80, Postage .12. 
Deposit from Firm’s Account. 


Brought 
Dec. 1 
2 
8 
13 
21 
22 
22 

29 

30 
12 
12 
12 
13 
30 


M. Miller 16.00 Miss Young 20.00; 

Wages 130.50. 

M. MiUer 16.00, Wages 134.44. 

Postage. 

M. Miller. 

Wages. 

M. Miller. 

Ernest Lewis 150.00, Wages 133.12.. 

Charges 4.67, Treatment 50.00. 

Deposit from Firm's a/c 1,500.00 

3530/69. 


forward. 

Wages—Farm Help. 
E. J. Dives to N. Y. 
Wages—Farm Help. 


Ernest Lewis.. 

Wages—Farm Help 


(Christmas) 


Charges. 

Bard Hardware Co. 

Treatment to Dec. 28th. 

Estate Income Tax. 

Deposit. 


37.00 
1211.13 
1.35 
150.00 
37.00 

295.77 
IQ.00 

5.71 

2.40 

16.00 

5l|.96 

132.24 

I 

46[.00 

132.50 
lOQ.OO 

83.73 

16.00 

130.50 
150.00 

16|. 00 

144j. 72 

50.36 
4!. 92 
3,199.26 
3,144.13 


166.50 
150.44 
1.00 
16.00 
1351.13 
16j.00 
2831.12 
54L67 

i 

5,030.69 


129.81 
16.47 
107l 75 
116 r 50 
150,00 
121113 
60-00 
114.50 
23.38 
5'45 
40.00 
876.92 
22,839100 
3,369150 


651.25 


7,426.43 


5,853.55 
(P- 92) 
5,853.55 


27,970.41 

41,901.64 
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1923, Jan. 5 
12 
19 
26 
27 

26 

31 


Wages—Farm. 77.75 

“ * . 68.88 

“ “ 94.75 

“ “ 83.00 

Ernest Lewis 150.00, Treatment to 


Jan. 25th 40.00. 190.00 

Deposit. 10,000.00 

a . 3,229.89 


Feb. 2 
9 
16 
22 
23 
22 
14 
28 


Wages—Farm. 

a a 

a a 

Ernest Lewis. 

Wages—Farm. 

Treatment to Feb. 22nd 
Deposit. 

u 


93.13 

106.50 

73.75 

150.00 

70.50 

40.00 

20,000.00 

1,197.48 


Mar. 2 Wages—Farm 



23 “ “ . 

26 Ernest Lewis. 

30 Wages—Farm. 

29 Treatment to Mar. 29th 

31 Deposit. 


74.50 

80.50 

74.50 

79.50 
150.00 

82.50 
50.00 

1,820.18 


Apr. 6 Wages—Farm. 82.50 

13 « “ 84 50 

26 Ernest Lewis 150.00, Check to 

Arthur 10,000.00. 10,150.00 


13,744.27 


21,731.36 


2,411.68 


10,317.00 


90,105.95 


68 E. J. Dives in Account with Dives, Pomeroy & Stewart. 


1922, May 31 Syndicate Trading Co. 79.71 

31 John Munroe & Co. 102.88 

June 30 Use of Auto. 24.75 

July 31 Express. .34 

Sept. 30 Drayage. 39.00 

30 Bell Telephone. 1.00 

Oct. 31 Carpenters 7 Wages.\. 18.00 

Nov. 30 Metropolitan Life Ins. Co. 2,837.00 

23 Check. 4,850.00 

23 Carpenters 7 Wages. 6.00 

Dec. 31 Check. 1,418.50 

31 Drayage for November. 13.86 

1923, Mar. 31 Express. .55 

Apr. 2 u . 1.90 

12 “ 39 

19 Check.!!!’.!!! ”!.’!! 3,soo’oo 


$12,893.88 
(p. 94) 


A. M. Dives in Account with Dives, Pomeroy & Stewart. 


1923, Apr. 6 Express. 1.20 

20 Farm Wages. 84.50 


85.70 
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69 The petitioners, Lillie C. Pomeroy, George S. 
Pomeroy, Jr. and Robert G. Bushong, Executors 

of the Estate of George S. Pomeroy, deceased, tender and 
present the foregoing as a statement of evidence in this 
case, and pray that the same be approved by the United 
States Board of Tax Appeals, and made h part of the 
record in this cause. 

R. M. HETH, 

MORGAN H. ^EACH, 
SAMUEL F. BEACH, 
Attorneys for Petitioners . 

815 15th Street N. W., Washington, D. C. | 

Approved Nov. 5,1932. ! 

(S.) C. M. CHAREST, 

Attorney for Respondent. 

October —, 1932, the foregoing Statement of Evidence 
certified from the record as a true copy. 

i 

r * 

Clerk of the U. S. Board of Tux Appeals. 

Approved and ordered filed this 7th day of November, 
1932. 

(S.) EDGAR J. GOODRICH, 

Member. 

70 [Stamp:] Received Nov. 9, 1932, Ui S. Board of 

Tax Appeals. i 

[Stamp:] United States Board of Tax Appeals. Field 
Nov. 9, 1932. 

United States Board of Tax Appeals. 

• i 

Docket No. 29664. 

Lillie C. Pomeroy et al., Petitioners, 

vs. 

! 

Commissioner of Internal Revenue, Respondent. 

i 

Prcecipe for Transcript. 

To the Clerk of the United States Board of *jPax Appeals: 

Please prepare a transcript of record in this cause and 
on or before December 12th, 1932, transmit the same to the 
Clerk of the Court of Appeals of the District of Columbia; 
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and include in said transcript copies, duly certified as cor¬ 
rect, of the following documents: 

1. The docket entries of proceedings before the Board in 
the above-entitled cause; 

2. Petition for redetermination, filed on July 14, 1927; 

3. Answer to petition, filed on November 14, 1927; 

4. Findings of fact and opinion of the Board promul¬ 
gated October 27,1931; 

5. Order of redetermination entered on January 15,1932; 

6. Agreement for review by the Court of Appeals 
71 of the District of Columbia, filed June 29, 1932; 

7. Petition for review filed July 14, 1932; 

8. Order enlarging time to prepare transcript of record 
to October 12, 1932; filed September 9, 1932; not included 
in record; 

9. Notice of lodgment of statement of evidence filed Octo¬ 
ber 12,1932; 

10. Stipulation for extension of sixty (60) days to pre¬ 
pare and deliver record filed October 26, 1932; not included 
in record; 

11. State- of evidence approved and filed November 7th, 
1932; 

12. This praecipe for transcript. 

Agreement to Praecipe. 

We hereby agree that the above and foregoing praecipe 
is correct; that the records, documents, papers, and pro¬ 
ceedings therein set forth are sufficient for a complete 
record in this cause on appeal, and we hereby adopt the 
foregoing as a list designated by each of the parties to 
this cause to complete said transcript, and we hereby waive 
the issuance and service of notice upon any party hereto, 
and agree that said praecipe shall be obeyed by, and acted 
upon by, the clerk as fully and to all intents and purposes 
in the same manner as if said praecipe had been regularly 
filed and a true copy thereof served upon each party hereto. 

MORGAN H. BEACH, 

R. M. HETH, 

SAMUEL F. BEACH, 
Attorneys for Petitioners. 


General Counsel, 
Bureau of Internal Revenue. 
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Service of a copy of the foregoing is hereby acknowl¬ 
edged this 8th day of November, 1932. j 

C. M. CHAREST, 

F., 

General Counsel, 

Bureau of Internal Revenue, 

Attorney for Respondent . 

No counter praecipe to be filed. 

i 

i 

72 United States Board of Tax Appeals, Washington. 

Docket No. 29664. 

Lillie C. Pomeroy, George S. Pomeroy, Jr., Robert G. 
Bushong, Executors of the Estate of George S. Pomeroy, 
Petitioner-, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate . 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pageb, 1 to 71, in¬ 
clusive, contain and are a true copy of the transcript of 
record, papers, and proceedings on file and pf record in my 
office as called for by the Praecipe in the appeal as above 
numbered and entitled. 

In testimony whereof, I hereunto set my jhand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 30th day of 
November, 1932. j 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk United States Board of Tax Appeals. 
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LILLIE C. POMEROY ET AL. VS. 


73 [Stamp:] United States Board of Tax Appeals. 

Filed Oct. 26, 1932. 

United States Board of Tax Appeals. 

Docket No. 29664. 

Lillie C. Pomeroy et al., Petitioners, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Stipulation for Enlarging Time. 

It is hereby stipulated and agreed by and between the 
parties to the above-entitled cause, by their respective at¬ 
torneys, that the time for preparation of the evidence, and 
for transmission and delivery of the record sur petition for 
review of the above-entitled proceeding in the Court of 
Appeals of the District of Columbia, be extended for a 
period of sixty (60) davs from October 12th, 1932. 

MORGAN H. BEACH, 

SAMUEL F. BEACH, 

R. M. HETH, 

Attorneys for Petitioners. 

C. M. CHAREST, 

General Counsel, 

Bureau of Internal Revenue, 

Attorney for Respondent. 

Dated 25th day of October, 1932. 

74 United States Board of Tax Appeals. 

Docket No. 29664. 

Lillie C. Pomeroy et al., Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

Upon motion of counsel for petitioner, it is 

Ordered that the time for preparation of the evidence and 
for transmission and delivery of the record sur petition for 


DAVID BURNET, COMMISSIONER, ETC. 
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review of the above entitled proceeding inj the Court of 
Appeals of the District of Columbia be ahd it is hereby 
extended to October 12, 1932. j 

(Signed) LOGAN MORRIS, 

Member . 

Dated Washington, D. C., September 9, 1932. 

A true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. G4MBLE, 

I Clerk. 

| 

Endorsed on cover: Board of Tax Appeils. No. 5865. 
Lillie C. Pomeroy et al., appellants, vs. Davic^ Burnet, Com¬ 
missioner, &c. Court of Appeals, District! of Columbia. 
Filed Dec. 2,1932. Henry W. Hodges, ClerkJ 
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IN THE 


Court of appeals, Bfetrict of Columbia 

October Term, 1932. j 


No. 5865. 


Lillie C. Pomeroy, George S. Pomeroy, Jr.^ Robert G. 
Bushong, Executors of the Estate of George S. 
Pomeroy, Deceased, Appellants, \ 

vs. ! 

David Burnet, Commissioner of Internai| Revenue, 

Appellee. 


This court is asked to review and reverse the deci¬ 
sion of the Board of Tax Appeals, sustaining a defi¬ 
ciency in income tax assessment, laid by the Commis¬ 
sioner, on the estate of George S. Pomerpy, for the 
two years 1922, 1923, preceding his death. 

The essential facts are undisputed, but feince three 
separate statements, in somewhat differing] detail, oc¬ 
cur at three separate parts of the records, viz: in Mem¬ 
ber Goodrich’s findings (R. pp. 10-16), tile Petition 
for Review (R. pp. 24-30) and the Statement of Evi¬ 
dence (R. pp. 33-55) a briefer summary is attempted 
here. 
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STATEMENT. 

In 1903, Josiali Dives, and George S. Pomeroy, as 
partners, under the name and style of Dives, Pomeroy 
and Stuart, owned and operated department stores in 
the cities of Reading, Harrisburg, Pottsville and the 
Borough of Pottstown, Pennsylvania. They shared 
profits equally, one-half to each, though Dives’ inter¬ 
est ($522,046.94, R. p. 20, line 11) was somewhat in 
excess of that of Pomeroy ($444,552.99, R. p. 20, line 
11). At what prior time or under what articles, if any, 
the partnership was formed, does not appear; but on 
March 30, 1903, Dives and Pomeroy executed articles 
to ensure a continuance of the business, and an adjust¬ 
ment of their interests, should either of them become 
incapacitated or die (R. pp. 42, 43). 

These articles, signed and sealed by each partner, 
expressly bound the heirs, executors and administrators 
of each, “any will, agreement or contract either” might 
“have or make to the contrary notwithstanding” (R. 
p. 43). 

Under this agreement—modified somewhat by later 
amendments, immaterial here—they continued to carry 
on the business for almost twenty years thereafter, 
until Dives died, on September 21, 1922. By his will, 
he recognized his partnership interest as subject to 
settlement and adjustment under the terms of the part¬ 
nership agreement of 1903, and to enable his executors 
to take all necessary, action and to secure satisfactory 
administration of his estate, he empowered them, if 
necessary to sell and transfer any and all of his prop¬ 
erty (R. pp. 43, 44). 

The firm, in these twenty years, had prospered, each 
partners’ interest practically quintupling, Dives ($2,- 






697,499-71) (R. p. 38, line 16) still exceeding Ppmeroys’ 
($2,176,511.07) (R. p. 38, line 17). j 

Partnership and individual income returns, on a 
cash and calendar year basis, were regularly made, 
dividing the profits equally during the firm^ life and 
after Dives’ death, with the same equal division of 
profits, partnership earnings, Dec 15, 1922, March 15, 
1923, and September 15, 1923. j 

The articles of March 30, 1903, being effective on 
Dives’ death, the business was still continued until 
June 30, 1923, when the interests of both the deceased 
and surviving partner, except certain partnership as¬ 
sets (R. p. 13, lines 10-20) which were set o'tfer to the 
Dives’ estate, were transferred to a corporation, con¬ 
templated in the articles of March 30,1903. This trans¬ 
fer was consummated under an agreement between the 
Dives estate and Pomeroy of April 23,1923 (R. pp. 44- 
51). In the interim from Dives’ death to thid transfer 
to the corporation (September 21, 1922-June 30,1923), 
profits amounting to $552,671.47 (R. p. 16, line 6; p. 30, 
line 1) were realized, and it is on the proper Allocation 
of these, between the Dives estate and the Surviving 
partner—now represented by the petitioners, as his 
executors, Pomeroy himself having died September 13, 
1925, that the instant issue arises. 

The Board—five members dissenting—assessed all 
profits earned by the business for the two period, viz: 
from September 20 to December 31, 1922, £nd from 
January 1, to June 30, 1923, against Pomeroy’s estate, 
except $176,250.00 which for those periods thAv appor¬ 
tioned to the estate of Dives. 

From the majority of opinion, by Member Goodrich 

. 

(R. pp. 16,19) there were two written dissents, one by 
Member Murdock (R. pp. 19, 20) in which jMembers 
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Marquette, Smith and Sternhagen, joined, and a sec¬ 
ond, by Member Matthews (R. pp. 20, 21). 

This division of opinion turns chiefly, if not entirely, 
on differing views of the legal effect of the agree¬ 
ments of March 30, 1903, and April 23, 1923, and the 
interpretation accorded them by the action of the par¬ 
ties themselves. While these contracts may be later 
analyzed and discussed in detail, it now suffices to say, 
the majority view was, that the later agreement super¬ 
seded the first, was a sale by the Dives’ estate to Pom¬ 
eroy, and a purchase by Pomeroy from the Dives estate 
of its interest; that it fixed the division of profits, in the 
proportions stated, and the parties being satisfied 
therewith, no better solution of the problem could be 
asked by the Board than that which the parties them¬ 
selves had approved (R. p. 18). The dissenting minori¬ 
ty held that the April agreement was inoperative retro¬ 
actively, that it could not be and was not a settlement 
of the income tax liability of the parties on profits, as 
of the end of the years in question (1922, 1923) but 
was a complete adjustment of their respective rights 
in the business (R. pp. 19-21), of the old firm and of 
their degrees of interest in the stock issues of the cor¬ 
poration to which—in pursuance of the contract of 
March 30,1903, as carried out by that of April 23,1923, 
the business was transferred. 

ASSIGNMENTS OF ERROR. 

These (a-m R. pp. 30, 31) may be reduced to five, 
thus: 

1. It was error to hold the April 23, 1923, agreement 
a sale by the Dives estate of its interest to Pomeroy as 
an individual, and an individual purchase by Pomeroy 
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from the Dives estate of that interest (assignments 
a. b. R. p. 30). 

2 . It was error to hold that on Dives’ death there was 
no continuance of the partnership by his executors and 
Pomeroy (assignment d. R. p. 30). 

3. It was error to give the April 23,1923, agreement a 
retroactive effect, reducing the equal income tax liabil¬ 
ity of the Dives estate for the respective legal account¬ 
ing periods, September 21, 1922-December j 31, 1922, 
and January 1,1923-June 30,1923 (Assignmdnts e. e. f. 
g. R. pp. 30, 31). 

4. It was error to hold the Dives’ estate liability de¬ 
terminable solely by the cash withdrawn from the busi¬ 
ness, disregarding property, other than cashj, received 
by it from the business, prior to the transfer i|o the cor- 
poration (Assignments h. i., R. p. 31). 

5. It was error to allocate, for income tax[ liability, 
on the profits made during the continuance of the busi¬ 
ness from September 21, 1922, to June 30, 1^23, $176,- 
250.00 to the Dives’ estate, and $376,421.4'! to Pom¬ 
eroy’s estate (Assignments k. 1. m., R. p. 31). j 

The facts here being stipulated, it is the drltv of this 
court to determine their legal effect (Browh Lumber 
Co. v. Commissioner, 50 Apps. D. C. p. 110); and it 
may examine the facts on which the conclusion of the 
Board is based, in order to determine whether or not 
the law was properly applied in accordance with these 
facts (George Feick & Sons v. Blair, Commissioner, 58 
Apps. D. C. 168). While the accuracy of th6 Board’s 
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findings of fact (R. pp. 10-16) will be checked, in the 
course of this brief, by the agreed Statement of Evi¬ 
dence (R. pp. 33-35), one signal, though inadvertent, 
discrepancy by the Board, occurs in its summary of 
the April 23, 1923, agreement and must be noted and 
emphasized at the outset. 

At page thirteen (p. 13) of the record (R.) in lines 
eleven and twelve (11-12) the Board find and say:— 
“2. That the executors, grant, bargain and sell, etc., 
to Pomeroy ‘all the fight, title and interest of Josiah 
Dives in the partnership between himself and Pom¬ 
eroy’ ”. (Italics supplied.) 

The actual fact stipulated is (R. p. 48, lines 33, 34, 
35), 

“(8) The executors do hereby agree to grant, bar¬ 
gain, sell, assign, transfer and convey to the said pro¬ 
posed corporation , all the right, title and interest of 
Josiah Dives in the partnership between himself and 
George S. Pomeroy” (Italics supplied). This differ¬ 
ence ignores both the executory character of the con¬ 
tract, and also, what is still more vital, the transfer bv 
each party to an entirely distinct and separate person, 
or entity, the corporation. And at the outset certain 
legal propositions will be considered and conceded, as 
elementary, e. g. that, “individuals carrying on busi- 
ness in partnership shall be liable for income tax only 
in their individual capacity”, and that there must “be 
included in computing the net income of each partner 
his distributive share, whether distributed or not, of 
the net income of the partnership for the taxable 
year”, etc. (Act of 1921, Section 218 (a) 42 S. L., p. 
245). 

Again, that “every partnership shall make a return 
for each taxable year, stating specifically the items of 
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its gross income and the deductions allowed by this 
title, and shall include in the return the pames and 
addresses of the individuals who would be entitled to 
share in the net income, if distributed, and t)ie amount 
of the distributive share of each individual The re¬ 
turn shall be sworn to by any one of the partners.” 
(Act of 1921, Section 224, 42 S. L. p. 250) 

And that while death of one partner ordinarily dis¬ 
solves a firm, it is competent for his estate, and the 
surviving partner to continue the business, j 

Cases are not infrequent where one may be taxed on 
income which he does not get, except momentarily, nor 
beneficially enjoy (Mitchel v. Bowers, 15 Fed. (2d) p. 
288; Lucas v. Earl, 281 U. S. p. 111). 

Further, it was a legal duty to make the partnership 
returns from January 1, 1922, to September 20, 1922 
(R. p. 27, lines 1-7) this on December 15, 1922, a like 
return for the period from September 2X, 1922, to 
December 31, 1922, on March 15, 1923 (R. p. 37, lines 
9-12), and from January 1, 1923, to June 30, 1923 (R. 
p. 31, lines 15-18) on September 15, 1923. (Sec. 224, 
supra,) 

Contracts are to be construed according to the par¬ 
ties intent, and their construction of them, evidenced 
by their conduct, is highly persuasive. | 

Finally, tax liability for an accounting period, is 
confined to that period in which it accrue^; the tax 
liability for two distinct periods may not be Combined, 
and when once it has accrued, for any given period, it 
cannot be shifted, altered or changed by him upon 
whom it has fallen, to another, so far as th£ Govern¬ 
ment is concerned, by any form of contract, Agreement 
or assignment. 
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ASSIGNMENT ONE: IT WAS ERROR TO HOLD 
THE APRIL 23, 1923, AGREEMENT A SALE BY 
THE DIVES ESTATE OF ITS INTEREST TO 
POMEROY AS AN INDIVIDUAL, AND AN INDI¬ 
VIDUAL PURCHASE BY POMEROY FROM THE 
DIVES ESTATE OF THAT INTEREST (ASSIGN¬ 
MENTS a, b, R. p. 30, lines 25-31). 

Proposition one : There was no sale by the Dives es¬ 
tate to Pomeroy, nor purchase by Pomeroy from the 
Dives estate . 

The majority findings (R. 13, lines 10, 11) overlook 
the language of the April 23, 1923, contract, ignoring, 
in its construction, the March 30, 1903, articles, the 
Dives will and the parties conduct. 

Attention earlier has been called to the Board’s in¬ 
accurate statement (R. 13, lines 10, 11) “2. That the 
executors * * * se ll * * * to Pomeroy ” when 
the words of the agreement are “(8). The executors 
* * * sell to the said proposed corporation yr (R. p. 
48, lines 33-34-35). The distinction is real, not nominal. 
When two parties transfer their respective properties 
to a third, hardly can it be said that one sells to the 
other. When an estate transfers its holding to a cor¬ 
poration, in return for preferred stock, while the com¬ 
mon stock issues to another, for his input into the cor¬ 
poration, the preferred does not sell to the common 
stockholder. A sale connotes, in fact is, that the buyer 
gets what the seller parts with, not that some other 
entity acquires it. The sale transaction is between 
two, is bilateral not trilateral, the two turning over to 
a third party, their respective properties. But waiv¬ 
ing the Board’s literal inaccuracy, and assuming its 


meaning was that the April contract was tantamount 
to, in effect was, a purchase by Pomeroy of the Dives 
interest, the error is no less patent. For wholly out of 
view does the Board put the original March 30, 1903, 
articles of Dives and Pomeroy, the former’s will, the 
parties conduct and the practical explanation. 

Here were two merchants, who, in partnership, with 
a thriving business, provided, twenty-five years ago, 
against its disruption, should either become incapaci¬ 
tated or die. 

They say, March 30, 1903 (Agreed Statement of 
Evidence R. p. 42, line 6, et seq.) “Recognizing the 
uncertainty of life and the possibility of confusion, 
interruption to business and perhaps disagreements 
between the one and the representatives of the other” 
{ib. lines 6, 7, 8), certain methods must be, adopted, 
should either become incapacitated or die. Each rec¬ 
ognized the personal equation. They wished the sur¬ 
vivor, whichever one it was, whose capacity |or length 
of days exceeded that of the other, “should h&ve a con¬ 
trolling interest” ( ib . line 18); yet, at the same time, 
each wished to preserve the “equities”—in a large 
and fair sense the honest rights of the other, “so far 
as the same can be provided for, without inj any way 
hampering” (R. p. 42, lines 19, 20) him who should 
survive either the capacity or the life of ijhe other. 
What were the various methods covenanted? j “Should 
the representatives of the decedent be willing to sell” 
(R. p. 43, lines 24, 25) a certain course ^hould be 
followed. 

Should such an agreement be not reached] and “no 
agreement be reached to jointly own and continue the 
business” (R. p. 42, lines 34, 35, 36, 37), incorporation 
should follow, initiated by him who should survive, 

i 
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with interests apportioned therein, according to a cer¬ 
tain formnla. 

Precisely this last method came to pass: and it is in 
the interim, that is to say, from Dives’ death to the 
transfer to the corporation, that the definition of the 
intermediate status of the two interests has seemed 
difficult of ascertainment, now treated in the second 
assignments of error. 

ASSIGNMENT TWO: IT WAS ERROR TO HOLD 
THAT ON DIVES’ DEATH THERE WAS NO CON¬ 
TINUANCE OF THE PARTNERSHIP BY HIS EX¬ 
ECUTORS AND POMEROY (ASSIGNMENTS d, R. 
p. 30, line 35). 

Proposition two : Whether there was a continuance of 
the original partnership, or one between the survivor 
and Dives 9 estate, or whether it was a mere joint ven¬ 
ture, is by the way . 

It is inescapable that the business, after Dives’ 
death, was continued, conducted successfully and ad¬ 
vantageously. A’profit $552,671.47 (R. p. 16, line 6) in 
seven months (September 21, 1922-April 23, 1923) is 
inconsistent with a winding up by a surviving partner, 
were it the ordinary case of discharging obligations 
due and getting in debts owing, incident to final 
division. And during that time, there were withdraw¬ 
als of cash, by the estate of $90,105.75 (R. p. 15, line 
13) by one son, Edward J. Dives, an executor and half 
owner, of $12,893.88 (R. p. 15, line 14), and of the other 
son, Arthur M. Dives (R. p. 15, line 15) also executor 
and half owner of $85.70—the whole aggregating 
$103,085.37. To impute to the Dives’ executors igno- 
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ranee of the March 30, 1903, articles, binding on them, 
of the provision of their father’s will, of the Activity of 
Pomeroy after their father’s death, is to fly in the 
facts’ face. That they should have decided, immedi¬ 
ately thereafter, on the form of adjustment;, whether 
by sale to Pomeroy, or by joint ownership and continu¬ 
ance, or by incorporation, were too much reasonably to 
expect. But until such decision was reached^ April 23, 
1923, the pre-existing status of partnership or quasi¬ 
partnership continued. Whether it was a continuance 
of the original or a temporary partnership between 
Dives’ executors and Pomeroy or a joint yenture, it 
is not, in the words of Member Matthews (jR. pp. 20, 
21) dissenting: 

“necessary to determine the legal term to apply 
to the relation between Pomeroy and the Dives 
estate during the period subsequent fo Dives’ 
death. Neither is it necessary to determine 
whether Pomeroy was required to file a return of 
the income of the business on a partnership form 
or on a fiduciary form in order to determine the 
issue in this case, which is, how much of the earn¬ 
ings of the business subsequent to Dives death and 
prior to the transfer of the business to the corpo¬ 
ration are taxable to Pomeroy. The e$rnings of 
the business during this period belonged to the 
owners, Pomeroy and the Dives estate, and I think 
that a division of the earnings in the Same pro¬ 
portion that they were distributed prior to the 
death of Dives is all that the executors! of Dives 
could have demanded, notwithstanding the fact 
that Dives’ interest was greater than Pomeroy’s. 
Pomeroy could certainly have demanded 110 more 
than one-half the earnings (R. p. 20, lines 34, to 
p. 21, line 10).” 


ASSIGNMENT THREE: IT WAS ERROR TO 
GIVE THE APRIL 23, 1923, AGREEMENT A RET¬ 
ROACTIVE EFFECT, REDUCING THE EQUAL 
INCOME TAX LIABILITY OF THE DIVES ES¬ 
TATE FOR THE RESPECTIVE LEGAL AC¬ 
COUNTING PERIODS, SEPTEMBER 21, 1922— 
DECEMBER 31, 1922 AND JANUARY 1, 1923— 
June 30, 1923 (Assignments c, e, f, g, R. pp. 30, 31). 

Proposition Three : Tax liability for each year is de¬ 
terminable on the basis of and is fixed by the status 
existent at the end of that year—independent of any 
subsequent agreement : a taxpayer quod the Govern¬ 
ment, may not shift liability to another by any arrange¬ 
ment, after the incidence of the tax . 

Always must it be borne in mind that the business 
was on a calendar year basis, and that there were two 
accounting periods. The profits according to the 
Boards finding (R. p. 16, lines 2-7) for the period 
beginning September 21, 1922, and ending December 


31, 1922, were.. $361,447.54, 

and (R. p. 16, lines 7-13) for the period 
January 1, 1923 to June 30, 1923. 191,223.93 


Totaling ..$552,671.47 


For the first period the incidence of the tax was fixed. 
The April 23, 1923, agreement was four months later. 
The March 30, 1903, agreement was effective and alive. 
Dives’ will recognized its influence and control. For 
this period partnership and individual returns had to 
be and were made and at least one-fourth of the tax 
paid by March 15, 1923—five weeks before the later 
contract of April 23, 1923. For twenty years at least, 
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probably much longer, Dives and Pomeroy fiad shared 
the profits equally—Pomeroy made for this period, 
September 21,1922 to December 31,1922—thp partner¬ 
ship return with the same equal division between the 
estate and himself. It is not clear how tpis status 
could be changed through a subsequent contract, 
months after the close of the accounting period, and 
more than a month after the actual payment^—or quar¬ 
ter payment—on such income tax liability. Says, and 
rightly says, Member Murdock, dissenting, (and join¬ 
ing in his dissent are Members Marquette, ^mith and 
Sternhagen, R. p. 20, lines 2, 3, 4, 5, 6) 4 ‘The parties 
may give up certain rights under a subsequent agree¬ 
ment, but they can not retroactively change their tax 
liability”. 

The majority, through Members Goodrich (R. p. 
16), hold that from the March 30, 1903, articles, “the 
implication was that the business should be continued 
* * * since it was stated that one of the purposes of 
the contract was to obviate ‘interruption to business’ ” 
(R. p. 16, lines 38, 39, 40; p. 17, lines 1, 2). But the 
majority cannot justify equal division of eajmings be¬ 
cause “The agreement contains no provisioA entitling 
the estate of the decedent to a portion of the profits 
during the period from his death to the settlement of 
his interest” (R. p. 17, lines 4, 5, 6, 7). 

They continue: j 

i 

“At the time the agreement was reached the 
partners easily could have provided fot the dis¬ 
tribution of profits during this period, but they 
did not do so. We cannot now write into the con¬ 
tract such a provision for them nor can we, by in¬ 
ference, set up a partnership betweep the sur¬ 
vivor and the estate of the deceased partner when 
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the contract failed expressly so to do” (Opinion 
by Member Goodrich, R. p. 17, lines 4-13). 

Yet would not the very silence of the agreement on the 
equal division of profits, when its avowed object was 
that the business should continue, compel the impli¬ 
cation that the old division, the time sanctioned equal¬ 
ity should also continue? The very fact that this fea¬ 
ture was not altered is evidence it was to continue 
unchanged; for if the division were to be unequal, if 
the former equality were to be abandoned, the contract 
undoubtedly would have so stated. Another unstable 
prop for the majority opinion in its conception of the 
expression in the contract of April 23, 1923, that the 
sum of $176,250.00 is to be paid the Dives estate “in 
full settlement of any claim * * *” for profits accrued 
in the partnership business from “the date of the 
death of said Josiah Dives” ( ib . R. p. 18, lines 16, 17, 
18, 19). Apart from the fact that this sum “was ex¬ 
cluded from the assets of the partnership which both 
the Dives estate and Pomeroy joined in conveying to 
the corporation” (Member Matthews’ dissent, R. p. 
21, lines 18, 19, 20, 21) or that the estate’s claim for 
its share of the profits earned between the date of 
death of Dives and the date of settlement was, under 
the circumstances, settled for a less amount than one- 
half the actual earnings of the period—in no way 
warranting the conclusion that it was entitled to no 
more. (Member Matthews’ dissent, ib. lines 21, 22, 23, 
24, 25, 26, 27), and even disregarding, for argument’s 
sake, the concluding provision in the April 23, 1923, 
agreement, which left each party, the Dives estate and 
Pomeroy, to bear 4 ‘ any tax claimed by the United States 
Government for income or inheritance taxes assessed 
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against the individual partners” (R. p. 50, lines 22-26) 
—it will appear, it is thought, from the discussion of 
the two remaining assignments, which will Ipe consid¬ 
ered together, not only was there, as nearly as hu¬ 
manly practicable, actually an equalization of dis¬ 
parate net worth, but also an equal division of the 
profits. I 

ASSIGNMENTS FOUR AND FIVE: IT WAS ER¬ 
ROR (4) TO HOLD THE DIVES ESTATE’S LIA¬ 
BILITY DETERMINABLE SOLELY BY THE 
CASH WITHDRAWN FROM THE BUSINESS, DIS¬ 
REGARDING PROPERTY, OTHER THAjN CASH, 
RECEIVED BY IT FROM THE BUSTNES^, PRIOR 
TO THE TRANSFER TO THE CORPORATION 
(ASSIGNMENTS h, i, R. p. 31) AND (5) TO ALLO¬ 
CATE, FOR INCOME TAX LIABILITY ON THE 
PROFITS MADE DURING THE CONTINUANCE 
OF THE BUSINESS FROM SEPTEMBER 21, 1922, 
TO JUNE 30,1923, $176,250.00 TO THE DIVES’ ES¬ 
TATE AND $376,421.47 TO POMEROY’S 
(ASSIGNMENTS k, 1, m, R. p. 31). 

Propositions Four-Five. The cash withdrawn, plus 
property other than cash, to the Dives’ estate, was an 
approximate adjustment of net worth and an\equaliza- 
tion of profits intermediate September 21, J.922, and 
June 30,1923 . j 

i 

The Board find these profits to be $552,671.47 

(R. p. 16); 

for the accounting periods September 
21, 1922, to December 31, 1922, $361,447.54 

(R. p. 27); j 

and for that of January 1, 1923, to 
June 30,1923 ' $191,223.93 

(R. p. 27) 


ESTATE 
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To the Dives estate from the partnership assets un¬ 
der the April 23,1923, agreement (E. p. 49, lines 15-22) 
is reserved and given the following property, other 
than cash: 

(a) “The land and buildings carried as partner¬ 
ship assets and located at Millmont and used in 
connection with the operation of the Chantrell 
Hardware and Tool Company ( ib . lines 15-19); 

(b) “all indebtedness owed (owned) By Chan¬ 
trell Hardware and Tool Company to the partner¬ 
ship’ ’ (ib. lines 19, 20); 

(c) “All stock held by the partnership of the 
Chantrell Hardware and Tool Company” (ib. 
lines 21, 22). 

While the amount of items b. and c. is not given, the 
net worth of the Chantrell Hardware and Tool Com¬ 
pany is disclosed (R. p. 15, line 28), and this is there 
stated to be $296,038.49. 

Its net profit for 1922 (R. p. 52, line 20) amounted 
to the sum of $48,620.60, about twenty-five per cent 
(24.6% to be exact) on its capital, and about ten per 
cent (9.5% to be exaOt) of the excess of the Dives es¬ 
tate’s net worth over the net worth of Pomeroy. 

With, then, the remission of debts due by the Chan¬ 
trell Hardware & Tool Company to the partnership, 
its Millmont lands and stock reserved and transferred 
to the Dives estate, the equalization of net worth is 
approximately effected. Indeed, the net worth, by the 
balance sheet of June 30, 1923 (R. p. 38, lines 26, 27) 
of the Dives interest is more than offset by these reser¬ 
vations. 

But there remains for consideration the item of 
$176,250. “in full settlement of any claim * * * for 
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profits accrued on the partnership business from the 
date of the death of said Josiah Dives”. B^ow was 
this reached, on what principle computed? The estate 
“on July 2, 1923 * * * had the right to a certain por¬ 
tion of the assets and also a claim for th^ profits 
earned on that interest, subsequent to Dives death”. 
(R. p. 21, lines 11, 12, 13—Member Matthews!) This 
“was settled for $176,250.00 from the date of death of 
Dives to the date of settlement, and this andount of 
money was excluded from the assets of the partner¬ 
ship which both the Dives’ estate and Pomeroy joined 
in conveying to the corporation” (ife. lines lo, 16, 17, 
18, 19, 20, 21). Again, “the prevailing opinion holds 
that the Pomeroy estate is liable for tax on some in¬ 
come, but it does not disclose whether it ho^ds that 
that income represents Pomeroy’s distributive share 
of the income of a partnership, or his shar£ of the 
income of a joint venture. The opinion permits the 
amount of taxable income for each year to be fixed 
retroactively by an agreement of the parties. This 
agreement was not intended to settle the rights of the 
parties to income as of the end of each year in ques¬ 
tion, but was a complete adjustment of their rights in 
the business. * * * Pomeroy’s tax liability tor each 
year should be determined on the basis of and is fixed 
by his rights at the end of that year, and does not de¬ 
pend upon any subsequent agreement of the parties”. 
(R. p. 19, lines 29 to end of page, and p. 20, lines 1 and 
2, Member Murdock’s dissent, in which join ilembers 
Marquette, Smith and Sternhagen.) 

But though $176,250.00 is named, its adjustment 
was reached by deducting $40,000.00—one half the sum 
of $80,000.00, charged to the Dives’ estate^and the 
aggregate of withdrawals by the Dives estate of 
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$90,105.95 

by Edward J. Dives of. 12,893.88 

by Arthur M. Dives of. 85.70 

and one-half as above of $80,000.00. 40,000.00 


totaling.1. 143,085.53 

and leaving to balance,. 33,164.47 


as appeared (R. p. 15) “Estate of J. Dives, 
deceased, in Account with Dives, Pomeroy & 

Stuart, by interest Sept. 21, 1922, to July 2, 

1923, per agreement ..$176,250.00 

The Board holds this amount was the Dives es¬ 
tates’ interest in the profits of $552,671.47, or about 
thirty-two per cent thereof (31.8905 plus, to be exact), 
and it directs that this amount “be allocated to and 
deducted from the earnings during each of said periods 
in accordance with the ratio of earning of said 
periods” (R. p. 18, lines 39, 40, 41). 

This would bring about the following result: 

Sept. 21, 1922, to Dec. 31, 1922, 31.8905% 

of $361,449.54 .$115,267.63 

Jany. 1 to July 2, 1923, 31.8905% of 
$191,223.93 ... 60,982.37 


totaling. 176,250.00 

Clearly this is wrong, for the first period, when its 
close antedated by nearly four months, the April 
agreement, and also for the second period, when that 
agreement, executory in character, was not to be con¬ 
summated until more than two months thereafter. 











Had there been, between April 23,1923, and June 30, 
1923, no profits made, or had there been a destruction 
by fire in one of the many establishments, equaling or 
exceeding the profits of the first period—would the 
share of the Dives’ estate tax stand, as thus deter¬ 
mined by the Board? 

Taxable income must be determined by one of two 
exact methods, viz:—either on actual cash receipts by 
the taxpayer, or on the accrued amount of income, 
shown on his books, during the taxing period for 
which the return is made. Under either method part¬ 
nership profits are to be returned, whether distributed 
or not, and how on April 23, 1923, it was possible to 
foresee what the profits would be on the fallowing 
June 30, 1923, or whether there would be any profits 
at all, strains the imagination. 

But even were the Board’s finding of $176^250.00 a 
correct share of partnership profits by agreement allo¬ 
cated to the Dives estate, no such allocation can be 
made, except to the second period viz:—January 1, 
1923, to June 30, 1923, regardless of the intention of 
the parties, since the law will not permit the shift of 
tax liability by contract or agreement, especially so if 
this be essayed for a taxable period which has closed. 

In view of the law’s plain provisions, no t^lismanic 
or mysterious effect need be given the April agree¬ 
ment. Nor is there any force in holding th^t it re¬ 
voked the earlier one of March 30, 1903. Tlie spirit, 
intention and purpose of this first contract was carried 
into the later one, with some modification of detail and 
to that extent was merged therein. 

But that the March 30, 1903, contract was ^live and 
operative until the executory features of the April 23, 
1923, contract were put into effect on July 2, 1923, 
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ought not to be and can not be denied. And without 
dissecting the details of either instrument, it is obvious, 
that the Dives estate did not turn over to the corpora¬ 
tion all of its assets, while Pomeroy did make an entire 
transfer of his interest: that the preferred interest of 
the Dives estate overvalued by almost a million dollars 
on its then net worth, carried potential control of the 
corporation, were there, in the quarter of a century 
allowed for redemption, any default in preferred divi¬ 
dends or on deposits to the sinking fund. That estate, 
in either contingency, almost automatically could take 
control and it would not have been an unusual incident 
in modern business, if this were indefinitely retained. 

The phrase “in full settlement” is but the manner 
of Pomeroy’s saying to the Dives estate that in view of 
the cash which had been withdrawn and retained, and 
the additional cash which they would have from the 
cash assets of the business, whether there be profits 
or not, it was to forego any claim for profits which 
otherwise it might have. And the allowance to Pom¬ 
eroy by increase of salary was a manner of saying that 
to adjust with him the cash withdrawn and allowed 
Dives’ estate, he might have as compensation, an addi¬ 
tional amount of $80,000.00, whether there were profits 
or not, and on this adjustment he foregoes any claim 
he may have for profits as such. 

If appellants’ contentions as to the division of 
profits, do not meet with approval, then division should 
be made in accordance with the laws of Pennsylvania, 
in such case made and provided. 

Respectfully submitted, 

Morgan H. Beach, 

R. M. Heth, 

Samuel F. Beach, 

Attorneys for Appellants. 
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In the Court of Appeals of the District of 

Columbia 

October Term, 1932 j 
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| 

No. 5865 

TiiTiT.TP. C. Pomeboy, George S. Pomeroy, Jr., Robert 
G. Bushong, Executors of the Estate of George 
S. Pomeroy, petitioners ! 

v. | 

David Burnet, Commissioner of Internal Rev- 

enue, respondent 


ON PETITION FOR REVIEW OF DECISION OF TEE UNITED 

STATES BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

I 

The only previous opinion in this case is that of 
the United States Board of Tax Appeals (|R. 9-21), 
which is reported in 24 B. T. A. 488. j 


JURISDICTION 


This case involves the income tax of George S. 

Pomeroy for the year 1922 in the amount of $106,- 

(i) 
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234.92. (R. 22.) 1 The decision of the Board of Tax 
Appeals was entered January 15, 1932. (R. 22.) 
Petition for review was filed July 14,1932 (R. 24- 
32), pursuant to the provisions of Sections 1001- 
1003 of the Revenue Act of 1926, c. 27, 44 Stat. 9, 
109-110 (TL S. C., Supp. VI, Title 26, Sees. 641- 
642). 

QUESTION PRESENTED 

Josiah Dives, a member of the partnership of 
Dives, Pomeroy & Stewart, died on September 21, 
1922. His partner, George S. Pomeroy, conducted 
the business from that time to July 2,1923, when 
a settlement was made with the heirs of the de¬ 
ceased partner, such heirs electing to take 6 per 
cent interest on the value of the deceased partner’s 
share of the partnership property in lieu of one- 
half of the profits attributable to the use of such 
property. 

The question presented is whether the profits 
from the business less such interest were taxable as 
income to Pomeroy. 


STATUTES INVOLVED 


These are set forth in the Appendix, infra, pp. 
12,13. 


For many years, including the period March 30, 
1903, to September 21, 1922, Josiah Dives and 

1 While the Board of Tax Appeals also determined a defi¬ 
ciency for 1924 in the sum of $25.61, it was not contested. 
(B. 9.) 
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George S. Pomeroy carried on a department store 
business in Pennsylvania as equal partner^ under 
the name of Dives, Pomeroy & Stewart. The part¬ 
nership and each of the partners kept their books 
on the cash calendar-year basis. (R. 10, 33.) 

On March 30, 1903, Dives and Pomeroy entered 
into an agrement concerning the continuation and 
operation of the business in event of the death of 
one of the partners (R. 10, 34, 42-43) and- for the 
settlement of the interest of the deceased partner 
(R. 10-11, 42-43). This contract recited that its 
primary object was “to give to the survivor a con¬ 
trolling interest in the business” but at tljie same 
time to “preserve the equities of the deeejdent so 
far as the same can be provided for without in any 
way hampering the survivor. 2 (R. 42.) 

Josiah Dives died on September 21,1922 (R. 10, 
34), leaving a will by which, after various specific 
bequests, he left one-third of his estate to pis wife 
for life and two-thirds in equal shares to his sons, 
Edward J. and Arthur M. Dives, together with the 
reversionary interest in the one-third bequeathed 
to their mother for life. Clause 8 of the will pro¬ 
vided (R. 10, 43-44) : j 

-:--- 1 - 

2 The contract is set out in full in the Board’s findings of 
fact (R. 10-12) and in the statement of evidence (R. 42-43). 
The contract finally entered into was not according to the 
terms of tins contract (R. 14,44), and therefore its detailed 
terms are not particularly material here. Certain supple¬ 
mentary agreements were executed (R. 12,35), but they have 
no bearing on the question here presented. 
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Eighth. While my interest in the business 
of Dives, Pomeroy & Stewart will upon my 
death be subject to settlement and adjust¬ 
ment under the terms of the partnership 
agreement existing between my partner and 
myself, yet in order to enable my executors 
to take all necessary action and to secure a 
satisfactory administration of my estate, I 
authorize and empower my executors to sell 
transfer & convey any personal, mixed or 
real property and estate which they may 
find it necessary or prudent to convey for 
payments of debts or legacies or the proper 
settlement & distribution of my estate. 

On April 23,1923, Dives’ two sons, as executors 
of his will, entered into a contract with Pomeroy, 
effective July 2,1923, providing for a complete di¬ 
vision of the partnership property. (R. 12-14, 44r- 
50.) With respect to the profits derived from the 
operation of the business subsequent to the death of 
Dives, paragraph (8) provided (R. 49) : 

* * * an amount of money which shall be 

paid to the executors, said amount to be as¬ 
certained by taking six per cent of $3,750,- 
000.00 3 from the date of the death of Josiah 
Dives on September 21,1922, to the date of 
settlement, less the sum of $40,000.00 which 
the executors agree to pay the survivor as 
compensation as liquidating trustee and as 
salary for conducting the partnership busi- 

8 $3,750,000 seems to be the agreed value of Dives’ interest 
in the partnership property and business upon the date of his 
death. (R. 45, 49.) 
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ness from September 21,1922, to the date of 
settlement, which said amount shall jbe paid 
to the executors in full settlement of any 
claim they may have for profits accrued on 
the partnership business from the date of 
the death of the said Josiah Dives, j 

Between the date of Dives’ death and July 2, 
1923, Pomeroy carried on the partnership business, 
the net income from which was as follows! (R. 14, 
34r-38): | 

September 20, to Dec. 31, 1922_$361,447.54 

January 1 to June 30, 1923_ 191,223.93 

Total_ 552,671.47 

No part of this income of the business was paid 
as income to the Dives estate, but the executors were 
permitted to make certain withdrawals. | (R. 13- 
15, 35.) 


On March 15,1923, Pomeroy filed an incjome-tax 
return in the name of the partnership covering the 
period September 20, 1922, to December 31, 1922 
(R. 35), and on September 15,1923, he filed a re¬ 
turn covering the period January 1,1923, to June 
30, 1923. (R. 36.) These returns divided, the in¬ 
come of the business equally between Pomeroy and 
the Dives estate. (R. 14, 36.) 

The Commissioner of Internal Revenue deter- 
mined that Pomeroy should have reported the en¬ 
tire income from the partnership business as gross 
income; he allowed him to deduct the cost of the 
settlement of the account with the heirs and devisees 


I 

I 
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of Dives 4 (hereinafter referred to as the heirs); 
and determined deficiencies accordingly (R. 15; 
6-7.) 

Petitioners appealed to the Board of Tax Ap¬ 
peals (R. 4-5), where the action of the Commis¬ 
sioner was affirmed 5 (R. 16-19). 

Petitioners seek to have the question thus pre¬ 
sented brought to this Court for review. 

SUH2LABT OF ARGUMENT 


Upon the death of Dives, Pomeroy beeame a 
liquidating trustee, accountable to the heirs of 
Dives for the corpus of the property plus either the 
profits attributable to the use of the deceased part¬ 
ner’s share of the partnership property or interest 
upon the value thereof, whichever the heirs should 
elect to take. When election was made and Pom¬ 
eroy became accountable only to the extent of the 
interest, the difference between the amount of such 
interest and the profits attributable to the use of 
the property constituted income to Pomeroy. No 
question was raised before the Board of Tax Ap- 


4 As nearly as can be determined from the record the 
Commissioner took one-half of the profits of the business 
(see B. 16), added thereto the $40,000 allowed Pomeroy for 
his services as manager (B. 19), and deducted therefrom 
the $176,250 (K. 18) representing 6 per cent interest on 
$3,750,000, the agreed value of Dives’ interest in the partner¬ 
ship property at the time of his death (E. 49), and allocated 
the balance to the years 1922 and 1923 (B. 15). 

5 It was found that the $40,000 allowed as compensation 
for services had been reported by Pomeroy in his original 
return; hence the duplication was eliminated. (E. 19.) 



7 


peals concerning the allocation of this proifif, and 

no such question is raised here. Consequently the 

decision of the Board of Tax Appeals should be 

affirmed. j 

argument 

I 

Pomeroy was taxable upon the net profit accruing to him 
from the management of his deceased partner’s share 
of the business upon final settlement with such deceased 
partner’s heirs 

In substance the Commissioner of Internal Rev¬ 
enue charged George S. Pomeroy with the entire 
net profit of the business formerly carried on by 
the partnership, adding thereto the $40,(j00 6 al¬ 
lowed for his services in conducting such business, 
and then allowed him a deduction of $176,250, the 
amount of interest on the deceased partner ’s share 
in the partnership property, which was paid to the 
deceased partner’s heirs. (R. 15.) It is submitted 
that his action was properly sustained by the Board 
of Tax Appeals. j 

The agreement of March 30,1903 (R. 10)| as sup¬ 
plemented (R. 12-13) made no provision j for the 
continuation of the partnership in the event of the 
death of one of the partners. It merely provided 
for the division of the partnership property and 
the protection of the business. Therefore tlie death 
of Josiah Dives automatically dissolved the part¬ 
nership. Sections 91, 92, and 93, Purdon’s Penn- 

r - ‘ - - 

! 

6 When the case was before the Board it was discovered 
that this $40,000 had already been reported as income by 
Pomeroy, and hence the duplication was properly eliminated. 
<B. 19.) j 
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sylvania Statutes Annotated (infra, pp. 12, 13); 
Froess,Admx. v. Froess, 284 Pa. 369,373. However, 
under the laws of Pennsylvania dissolution did not 
terminate the partnership. It continued until the 
partnership business was wound up. Section 92, 
Purdon’s Pennsylvania Statutes Annotated. Upon 
the death of Dives it became the duty of Pomeroy, 
the surviving partner, to take possession of and 
preserve the partnership estate pending final set¬ 
tlement ( Froess, Admx. v. Froess, supra, pp. 373- 
374), and this he did. In so doing he assumed the 
position of a trustee of the firm’s assets, account¬ 
able to the heirs of Dives. Froess, Admx. v. Froess, 
supra, p. 374; Leary v. Kelley, 277 Pa. 217, 219. 
In discharging this duty Pomeroy continued the 
business of the partnership until July 2,1923, when 
final settlement was made with the decedent’s heirs. 
Under such circumstances Pomeroy, as trustee, was 
accountable to the Dives heirs for the use of Dives’ 
portion of the partnership property and business. 

Under the statutes of Pennsylvania the heirs 
were entitled to take either interest on the value 
of the deceased partner’s share in the partnership 
property on the date of his death, or, at their 
option, in lieu of such interest the profits attribut¬ 
able to the use of Dives’ one-half of the property 
of the dissolved partnership. Section 104, Pur¬ 
don’s Pennsylvania Statutes Annotated (infra, 
p. 13); Underdown Exr., v. Underdown, 279 Pa. 
482, 486; Froess, Admx., v. Froess, supra, pp. 374- 
375. Herein the heirs elected to take interest upon 
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the value of Dives’ share of the partnership prop¬ 
erty. Such election terminated the partnership 
and completed the transaction (Under down v. 
Underdown, supra, p. 488), and the heirs]became 
ordinary creditors of Pomeroy (Underdown v. 


Underdown, supra, p. 487), leaving Pomeroy an 
unconditional vested right to the entire profits 
from the business during the interim. During such 


interim the net profits from the partnership busi¬ 
ness amounted to $552,671.47. (R. 14, 16,137-38.) 
It was agreed that $80,000 7 represented a! reason¬ 
able compensation for Pomeroy’s services &s liqui¬ 
dating trustee and manager of the business |for that 
time. (R. 49.) It follows that $552,671.47 less 
$80,000, or $472,671.47, represented the net profit 
attributable to the use of all the partnership prop¬ 
erty, and one-half thereof, or $236,335.73, consti¬ 
tuted “the profits attributable to the us4 of his 
[Dives’ heirs] right in the property of ihe dis¬ 
solved partnership,” within the meaning of Section 
104, Purdon’s Pennsylvania Statutes Annotated, 
infra, p. 13. 

This sum Pomeroy held as trustee, subject to its 
being claimed by the heirs of Dives should they 
elect to take such profit in lieu of interest. When 
they elected to take $176,250, representing interest 
on the value of the estate property used by Pom¬ 
eroy, 8 or when Pomeroy was able to settle the claim 

7 It was agreed that the estate should credit! him with 

$40,000 as representing its share. (K. 49.) (I 

8 It is difficult to understand why they elected to) take in¬ 
terest and then pay Pomeroy $40,000 for services. 



of tiie heirs for that amount, Pomeroy was left in 
indisputable possession and ownership of $60,- 
065.73, which represented clear profit to him. 
That he was taxable upon that amount is perfectly 
clear. No question was raised before the Board of 
Tax Appeals as to the allocation of such profit as 
between the years 1922 and 1923, and no such ques- 
- tion is raised here. It is well established that an 
appellate court will limit its consideration of a 
record on appeal to the issue or issues actually 
submitted to, and decided by, the lower court 
■(Blair v. Oesterlein Co., 275 U. S. 220, 225; Rob¬ 
inson <6 Co. v. Beit, 187 U. S. 41, 50), and this rule 
applies to appeals from the Board of Tax Appeals 
(Atkins’ Estate v. Lucas, 36 F. (2d) 611,613 (App. 
D. C.); Corbett v. Burnet, 50 F. (2d) 492, 494 
(App. D. C.), certiorari denied, 284 U. S. 646; Fi¬ 
nance & Guaranty Co. v. Commissioner, 50 F. (2d) 
1061, 1062 (C. C. A. 4th); Guy v. Commissioner , 
35 F. (2d) 139, 141-142 (C. C. A. 4th); Commis¬ 
sioner v. Stetson & Ellison Co., 43 F. (2d) 553,554 
(C. C. A. 3d) ; Austin Co. v. Commissioner, 35 F. 
(2d) 910, 912 (C. C. A. 6th), certiorari denied, 281 
U. S. 735. 

The rule should be rigidly applied here for 
reason that had the question been raised be¬ 
low the Commissioner undoubtedly would have 
amended his answer and thus authorized the Board 
to allocate the entire income to the year 1923, the 
deficiency for which year was there under consid¬ 
eration. Section 274 (e), Revalue Act of 1926, 
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e. 27, 44 Stat. 9 (U. S. C. App., Title 26, Sec. 
1049 (a)). 

Furthermore, the equities are against the peti¬ 
tioners. The heirs of Dives were clearly |entitled 
to either $236,335.73, the profits attributable to the 
use of the decedent’s share of the partnership 
property (R. 16), or at least $176,250, the amount 
of the interest on the agreed value of the property 
(R. 18, 21, 31). However, Pomeroy not only suc¬ 
ceeded in persuading the heirs to take interest, 
but also to allow him $40,000 compensation for his 
services; and now his executors insist that! Dives’ 
estate should have been required to pay the tax on 
Pomeroy’s clear prefit. j 

CONCLUSION 

It is respectfully submitted that the decision of 
the Board of Tax Appeals should be affirmed. 

G. A. Youngqtjist, 
Assistant Attorney General. 
Sewaix. Key, 

John H. McEveks, 

Special Assistants to the Attorney General. 

C. M. Chakest, j 

General Counsel, 

Bureau of Internal Revenue, 

DeWitt M. Evans, 

Special Attorney, 

Bureau of Internal Revenue, 

Of Counsel. 

February, 1933. i 


APPENDIX 


Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 210. That, in lieu of the tax imposed 
by section 210 of the Revenue Act of 1918, 
there shall be levied, collected, and paid for 
each taxable year upon the net income of 
every individual a normal tax * * *. 

Sec. 213. That for the purposes of this 
title (except as otherwise provided in sec¬ 
tion 233) the term “gross income”— 

(a) Includes gains, profits, and income de¬ 
rived from salaries, wages, or compensation 
for personal service * * *, of whatever 
kind and in whatever form paid, or from 
professions, vocations, trades, businesses, 
commerce, or sales, or dealings in property, 
whether real or personal, growing out of the 
ownership or use of or interest in such prop¬ 
erty; also from interest, rent, dividends, se¬ 
curities, or the transaction of any business 
carried on for gain or profit, or gains or 
profits and income derived from any source 
whatever. The amount of all such items 
(except as provided in subdivision (e) of 
section 201) shall be included in the gross 
income for the taxable year in which re¬ 
ceived by the taxpayer, unless, under meth¬ 
ods of accounting permitted under subdi¬ 
vision (b) of section 212, any such amounts 
are to be properly accounted for as of a 
different period; * * *. 

Purdon’s Pennsylvania Statutes Annotated— 
Permanent Edition, Title 59: 

Sec. 91. “Dissolution” defined .—The dis¬ 
solution of a partnership is the change in the 
relation of the partners caused by any part¬ 
ner ceasing to be associated in the carrying 

( 12 ) 
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I 

on, as distinguished from the winding up, of 
the business. (1915, March 26, P.j L. 18, 
part VI, § 29.) 

Sec. 92. Partnership continued for wind¬ 
ing up of affairs. —On dissolution the part¬ 
nership is not terminated, but continues 
until the winding up of partnership affairs 
is completed. (1915, March 26, PJ L. 18, 
part VI, § 30.) 

Sec. 93. Causes of dissolution. —Dissolu¬ 
tion is caused: 


(4) By the death of any partner; 


Sec. 104. Rights of retiring partner or 
estate of deceased partner when business is 
continued. —When any partner retjires or 
dies, and the business is continued under any 
of the conditions set forth in section forty- 
one (1, 2, 3, 5, 6), or section thirty-eight 
(2b), without any settlement of accounts as 
between him or his estate and the person or 
partnership continuing the business] unless 
otherwise agreed, he or his legal representa¬ 
tive as against such persons or partnership 
may have the value of his interest at the 
date of dissolution ascertained, and shall re¬ 
ceive as an ordinary creditor an amount 
equal to the value of his interest in the dis¬ 
solved partnership with interest, or] at his 
option, or at the option of his legal repre¬ 
sentative, in lieu of interest, the profits 
attributable to the use of his right in the 
property of the dissolved partnership; pro¬ 
vided that the creditors of the dissolved 
partnership, as against the separate credi¬ 
tors, or the representative of the retired or 
deceased, partner, shall have priority] on any 
claim arising under this section, as provided 
by section forty-one (8) of this act. (1915, 
March 26, P. L. 18, part VI, § 42.) ] 
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IN THE 


Court of Appeals, ©strict of Columfua 


October Term, 1932. 


No. 5865. 


Lillie C. Pomeroy, George S. Pomeroy, Jr., Robert G. 
Bushong, Executors of the Estate of George S. 
Pomeroy. Deceased, Petitioners-Appellant, 


vs. 


Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent-Appellee. 


REPLY BRIEF OF PETITIONERS-APPELLANT. 

i 


Under leave, reply is made to Respondent ^ brief in 
the order of its headings: 

OPINION BELOW (Respondent’s Brief] 1) 

There were five dissents; a dissenting opinion by 
Member Murdock in which concurred Members Mar¬ 
quette, Smith and Sternhagen, with another longer dis- 
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senting opinion by Member Matthews, reported at 
page 496, et seq., 24 B. T. A. 

JURISDICTION (Respondent’s Brief, 1) 

The income tax, also, of 1923, of Pomeroy, is review- 
able. Though expunged, and a refund ordered by the 
Board’s Redetermination (R. 22), from which the 
pending petition for review lies, it was stipulated (R. 
23) June 29, 1932, that: 

“* * * the decision of the United States Board 
of Tax Appeals * * * January 15,1932, redeter¬ 
mining an overassessment in income taxes * * * 
for the calendar year 1923, may be reviewed by the 
Court of Appeals of the District of Columbia.” 

If petitioner ’s-appellant’s theory is sound, the re¬ 
fund will be increased. 

QUESTION PRESENTED (Respondent’s Brief, 2) 

When Dives died, more than half the partnership 
assets belonged to his executors, the remainder to 
Pomeroy. He continued the business thenceforth, 
solely under the contract of March 30, 1903, to July 2, 
1923. Then, that of April 23, 1923, till then executory, 
came into play. It was made months after the close 
of the 1922 accounting period, and quite some time 
prior to the end of the 1923 accounting period. When 
made, it could not be known whether or not, for that 
period, there would be any profits. Whether the July 
2, 1923, adjustment, resulting from it—a substantial 
compliance with the earlier contract of 1903,—can be 
considered an election, by Dives’ executors, of interest 
in lieu of profits, whether, indeed, such an election val¬ 
idly could be made, is the crux of this review. 



The real query is whether the income tax 'liability 
for 1922 attached to the then right of the I parties, 
when that accounting period closed, or was alterable 
by their later adjustment of interest in the property 
producing such income. 

Whether liability was on income, equally divisible 
or divisible proportionately to capital input, irrespec¬ 
tive of later readjustment of capital, is the Ipnge on 
which the instant inquiry turns. The Commissioner’s 
theory, if applied to the real fact, curiously wou^d make 
the Dives estate prefer, for the first accounting period, 
interest on its net worth ($2,697,499.47, R. 38, 1. 16, 
September 21-December 31, 1922—3 1/3 months) in¬ 
stead of its share of that periods’ profits ($361 l 447.54) 
—electing $44,957.33, rejecting $180,723.77,--on the 
equality basis, and an even greater sum on proportion¬ 
ate capital input. 

STATUTES INVOLVED (Respondent’s Brief, 2) 

i 

| 

Section 104 from Purdon is inapplicable. While 
headnoted “Rights of a retiring partner or th4 estate 
of a deceased partner when business is continued”, 
these are confined to certain conditions. Ther0 is one 
limitation on the face of the section, the others are by 
reference to section 41 (1, 2, 3, 5, 6) and Section 38 
(2b), not printed in the Appendix of Respondent’s 
brief. The limitation, on the face of the sectiop, is, in 
the words “unless otherwise agreed”. The I condi¬ 
tions, by reference, are:— 


Section 41: (1) When a new partner is admitted into 
partnership or when any partner retires and 
assigns (or the representative of a deceased 
partner assigns) his rights in partnership 
property to two or more partners, etc. ; 
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Section 41: (2) When all but one partner retire and 
assign (or the representative of a deceased 
partner assigns) their rights in partnership 
property to the remaining partner, etc.; 

Section 41: (3) When any partner retires or dies and 
the business of the dissolved partnership is 
continued as set forth in paragraphs (1) and 
(2), supra , etc. 

Section 41: (5) When any partner wrongfully causes 
a dissolution and the remaining partner con¬ 
tinues, etc. 

Section 41: (6) When a partner is expelled, etc. 

Section 38: (2b) Where the partners have not caused 
the dissolution wrongfully, etc. 

These references, then, may be put aside, as may 
be section 104, since the very contention of petitioners- 
appellant is that it was ‘ 4 otherwise agreed.” 

Froess v. Froess, cited by Respondent, as Pennsyl¬ 
vania Law conditioned the application of Sec. 104 to 
“there being no agreement standing in the way.” It 
continues a partnership after a partner’s death to the 
time limit of the articles. Indeed, with these cases and 
the provision of the Pennsylvania Statute, that, though 
death causes dissolution “the partnership is not ter¬ 
minated until the settling up of partnership affairs is 
completed”, the contention of the main brief for Pe- 
titioners-appellant, that the partnership continued 
after Dives’ death is reinforced. 

The affair really resolves into a question of con¬ 
struction. 
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STATEMENT (Respondent’s Brief, 2) 

The complete recital of the agreement of March 30, 
1903, is: | 

‘ 4 Recognizing the uncertainty of life and the 
possibility of confusion, interruption to lousiness 
and perhaps disagreements between the pne and 
the representatives of the other, in the event of 
the death of either of us, we, Josiah Diyes and 
George S. Pomeroy, deem it best that we juow en¬ 
ter into an agreement, the primary object of which 
is to give the survivor a controlling interest in the 
business in the event that either of us should die 
or become incapacitated, during the continuance 
of the partnershp, and by which we are doihg busi¬ 
ness under the firm name of Dives, Pometoy and 
Stewart (R. 42,11.15-20).” 

I 

The continuance of the business, their joint life 
work, from smaller beginnings to impressive size, in 
the event, not alone of death, but of possible incapac¬ 
ity of either, was a major motive; apart from the real 
content of the words “controlling” and “equities”— 
to avoid “perhaps disagreements”, indicate pajrity be¬ 
tween these old-time merchants. 

They bound their respective estates by this contract 
and Dives’ will charges his executors to settle under 
it—conferring for that purpose wider powers than 
are usually incident to the office. | 

The arrangement they made in April, 1923, at a date 
much later than the close of the first accounting! period, 
and quite some time earlier than the close of the sec¬ 
ond, when it could not be known whether there would 
be profits or not, was a substantial compliance, as near 
as might be, after the lapse of a score of yearsy with 
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their decedent’s contract with Pomeroy which had lain 
dormant since March 30, 1903. 

From the first period’s profits, September 20, to 
December 31, 1922, the executors were continually 
withdrawing. These indeed, though it was stipulated 
they were not income, are allocated to them for taxa¬ 
tion as their part of the entire profit of $361,447.54— 
the residue $309,490.66 laid on Pomeroy—saddling him 
thus with 85 per cent and imposing on them only 15 
per cent; the allocation for the second period, though 
less disproportionate, was 55 per cent on Pomeroy to 
the estate’s 45 per cent. 

Respondent quotes but a part of paragraph (8) of 
the 1923 agreement, though its forewords, in the same 
paragraph, should be read, and sight must not be lost 
of that portion of (12) paragraph of the same paper 
where “any tax claims by the United States Govern¬ 
ment for income * * * taxes, assessed against the indi¬ 
vidual partners * * * shall be borne by the party 
against whom they are assessed.” 

This disproportionate reassessment and allocation, 
by the Collector, he justifies in express words, as “by 
agreement”- (R. 37, 1. 35) and such would seem the 
view of the majority of the Board. 

It is, therefore, thought the question is whether by 
any agreement this unequal impost can be warranted. 

SUMMARY OF ARGUMENT AND ARGUMENT 

(Respondent’s Brief, 6, 7) 

It avails nothing to term Pomeroy a “liquidating 
Trustee”. He was no ordinary surviving partner, who 
might shut up shop forthwith or who, if he continued 
business, did so at his own risk, answerable for dece- 



dent’s entire interest, notwithstanding losses, if such 
there were, or for profits, if realized. 

Had he been so untrammeled by contract, the option 
of interest or profit-sharing might have been the es¬ 
tate’s right. But that such election was neither open 
nor allowable to it, under income tax law, this rjeply, in 
conclusion, essays to show. 

An income tax is personal, falling on the citizen, not 
on his labor or his property, though the fruits bf these 
may be the measure of his obligation to his govern¬ 
ment. 

He may not shift this burden to others, bf either 
anticipatory device or ex post facto arrangement. To 
ensure certainty and periodicity of government reve¬ 
nue, fixed accounting and paying periods are canons of 
administration. One period’s gains may not be off-set 
by another’s loss; distinct periods may not be jmerged 
or commingled. 

There may be calendar or fiscal years, but on the 
transactions of twelve months, and only twelve months, 
the tax is computed. 

When the firm books were closed, December 31,1922, 
whose were the profits of $361,447.54? Nearly half the 
capital was Pomeroy’s—more than half the Dives es¬ 
tate’s. What agreement gave him the 85 per cent 
thereof? What agreement, other than his pledge to his 
dead associate, was in force? Had this sum b£en lost 
instead of gained, was he to bear it all or nearly all? 
Could the tax, then incident, have been lessened or 
shifted by an agreement made months afterwards, or 
could such an agreement alter, joint ownership being 
still constant, a future tax, unknown in amoujat, pos¬ 
sibly non-existent. 
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Pomeroy had scant freedom of action. He had to 
buy from Dives estate at a minimum fixed price, or con¬ 
tinue it in partnership, as it might prefer; otherwise to 
incorporate, with the preferred stock, at more than a 
million dollars overvaluation of Dives’ real interest, 
with potential control to the estate, giving up his own 
share of profits (save his compensation) to the com¬ 
pany, while Dives’ estate retained its withdrawals, re¬ 
ceived, a cash payment and the absolute ownership of 
the Tool Company, discharged of the debts due the 
firm. It is not thought the estate’s position lessened 
its obligation to the government or that Pomeroy 
“succeeded in persuading” (brief 11) it to its detri¬ 
ment. 

“A controlling interest in the business”, does not 
connote necessarily a greater pecuniary interest; 
coupled, as it is> in the 1903 contract, with the wish of 
both parties “to preserve the equities of the decedent 
so far as the same can be provided for without in any 
way hampering the survivor”, it signified manage¬ 
ment, direction, governance. Thus, to control is “to 
direct, regulate or govern” (Dinan v. Superior Court 
of City and County of San Francisco, 91 Pac. 806, 808; 
6 Cal. App. 217); or “to exercise a directing, restrain¬ 
ing or governing influence over; to direct, to act, to 
counteract, to regulate” (Coffey v. Superior Court of 
Sacramento County, 82 Pac. 75, 79; 147 Cal. 525) or 
“to restrain, rule, govern, manage, guide, regulate, 
hinder, direct, curb, counteract, subdue” (Evans Es¬ 
tate, 93 S. W. 922, 117 Mo. Apps. 629). 

“Preserving the equities”, is synonymous with 
“equality”, (69 N. H. 84) the primal meaning carry¬ 
ing the idea of equal proportionate distribution or the 
leveling of irregularities (86 Maine, 550). 
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So that the reduction is this. The Dives estate first 
took out a substantial part of the assets—the Tool Co.; 
it had then had its withdrawals; again, the net worth 
of its decedent’s share, at his death, of partnership 
property was overvalued by more than $1,000,000 in 
excess of the government’s estimate, and preferred 
stock issued therefor. These withdrawals, its portion 
of Pomeroy’s pay and a cash payment, equaled the 
$176,250.00 (in form a 6 per cent dividend) wjien the 
residue of Dives holdings passed to the corporation. 

For the common stock, went all of Pomeroy js part¬ 
nership share, profits included (less his compensation) 
with his protection in the words “in full settlement of 
any claim they (Dives executors) may have for| profits 
accrued on the partnership from the date of thfe death 
of the said Josiah Dives” (R. 49 lines 30, 33), ^nd for 
greater certainty “excluding any tax claim by the 
United States Government for income or inheritance 
taxes against the individual partners, which s^iall be 
borne by the party against whom they are assessed” 
(paragraph 12, contract of April 23, 1923, R. 50 11. 
22-29). This “was a complete adjustment of their 
rights in the business” (Murdock dissenting, R. 19, 
lines 37, 38). 

Whether Dives estate’s profit share was reflected in 
the exaggerated net worth or in the Tool Co.t— or in 
both—their release to Pomeroy “in full settlement of 
any claim for profits” was as effectual, and a^ unim¬ 
portant in an income tax sense, as if the consideration 
had been nominal. It is submitted the income tax lia¬ 
bility here should have been determined either on the 
right of equal profit sharing or sharing proportionate 
to the respective input of each partner in the firm 
capital. 



10 


APPENDIX. 

Supplied Sections from Purdon; and some familiar 
authorities. 

***### 

“41. Liability of persons continuing the busi¬ 
ness in certain cases.— 

(1) When any new partner is admitted into an ex¬ 
isting partnership or when any partner retires and as¬ 
signs (or the representative of the deceased partner 
assigns) his rights in partnership property to two or 
more of the partners, or to one or more of the partners 
and one or more third persons, if the business is con¬ 
tinued without liquidation of the partnership affairs, 
creditors of the first or dissolved partnership are also 
creditors of the partnership so continuing the busi¬ 
ness. 

(2) When all but one partner retire and assign (or 
the representative of a deceased partner assigns) 
their rights in partnership property to the remaining 
partner, who continues the business without liquida¬ 
tion of partnership affairs, either alone or with others, 
creditors of the dissolved partnership are also cred¬ 
itors of the person or partnership so continuing the 
business. 

(3) When any partner retires or dies and the busi¬ 
ness of the dissolved partnership is continued as set 
forth in paragraphs (1) and (2) of this section, with 
the consent of the retired partners or the representa¬ 
tive of the deceased partner, but without any assign¬ 
ment of his right in partnership property, rights of 
creditors of the dissolved partnership and of the cred¬ 
itors of the person or partnership continuing the busi¬ 
ness shall be as if such assignment had been made. 
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I 

(5) When any partner wrongfully causes a dissolu¬ 
tion and the remaining partners continue the business 
under the provisions of section 38 (2b), either albne or 
with others, and without liquidation of the partnership 
affairs, creditors of the dissolved partnership abe also 
creditors of the person or partnership continuing the 
business. 

(6) When a partner is expelled and the remaining 
partners continue the business either alone or with 
others, without liquidation of the partnership affairs, 
creditors of the dissolved partnership are alsp cred¬ 
itors of the person or partnership continuing thb busi¬ 
ness.’ ’ 

“38. Eights of partners to application oil part¬ 
nership Property.— I 

(2) When dissolution is caused in contravention of 
the partnership agreement the rights of the partners 
shall be as follows: 

(b) The partners who have not caused the 
tion wrongfully, if they all desire to continue th<p busi¬ 
ness in the same name, either by themselves or jointly 
with others, may do so, during the agreed term llor the 
partnership and for that purpose may possess thb part¬ 
nership property, provided they secure the payment 
by bond approved by the court, or pay to any partner 
who has caused the dissolution wrongfully, the| value 
of his interest in the partnership at the dissolution, 
less any damages recoverable under clause (2a II) of 
this section, and in like manner indemnify him 

against all present or future partnership liabilities.” 

_ 

That the earner of income, whether by personal ef¬ 
fort or property, or both combined, is taxed by Con¬ 
gress—regardless of who receives it, vide: 


dissolu- 
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Burnet v. Leininger, 285 U. S. 136, 142; 

Lucas v. Earl, 281 U. S. Ill, 114; 

Corlis v. Bowers, 281 U. S. 376, 378; 

Old Colony Trust v. Commissioner, 279 U. S. 
716; 

Van Meter v. Commissioner, 61 F. (2d) 817. 

That annual accounting periods are the basis of this 
legislation, vide : 

Burnet v, Sanford & Brooks, 282 U. S. 359, 
365; 

.. That profits are shared equally—lacking express 
agreement, vide: 

Kent, Com. vol. 3 p. 29, ed. 6; 

Story, Part. 25-27. 


Robert M. Heth, 

Samuel F. Beach, 

* ' Morgan H. Beach, 

Attorneys for Petitioners-Appellant. 

October 20, 1933. 




